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in accordance with the provisions of Section 5 of the Act of 
December 24, 1942, c. S26, 56 Stat. 10S9, 1091 (Section 47- 
SOlfe, D. C. Code 1940 ed., Supp. IV). The decision of the 
Board of Tax Appeals was dated June 30, 1945 (App. 9). The 
petition for review by this Court was filed July 27, 1945 (App. 
10). The jurisdiction of this Court is invoked under the pro¬ 
visions of Section 4, Title IX, of the District of Columbia 
Revenue Act of 1937, as added by the Act approved May 16, 
1938. c. 223, 52 Stat. 356, 372 (Section 47-2404, D. C. Code 
1940), and Section 5 of the Act approved December 24, 1942, 
c. S26. 56 Stat. 1091. MS (Section 47-801e, D. C. Code 

1940, Supp. IV). 

STATEMENT OF THE CASE 

In its petition filed with the Board of Tax Appeals the re¬ 
spondent alleged that the assessment of tax was erroneous in 
that the rectory is owned by respondent and occupied as a 
pastoral residence by the rector and. together with the church 
proper and other buildings and structures on the land, is rea¬ 
sonably necessary and useful in the performance of the activ¬ 
ities of the church. Respondent claimed that the property 
involved was exempt from general taxes as a church and pas¬ 
toral residence (App. 5). At the hearing of this case the 
District of Columbia conceded that all of the property in¬ 
volved was exempt except that part of the rectory which was 
rented and used to secure income (App. 16). 

The rectory is a gray stone building having a basement and 
three floors. The first floor contains the rector’s study, a living 
room, dining room, pantry and kitchen; the second and third 
floors each consist of four furnished rooms; there are two 
unfurnished rooms in the attic, and four unfurnished rooms 
in the cellar (App. S, 18). The rector of respondent’s church 
is unmarried (App. 19) and lives in the rectory. He has most 
of his meals there (App. 18). During the year 1944 the rec¬ 
tor’s nephew, a lieutenant in the Navy, lived at the rectory 
(App. 19. 31) but did not pay anything (App. 22, 31). The 




rector’s cook, when there, and also the housekeeper lived in 
and ate at the rectory during the period involved (App. 19). 
The housekeeper did not pay for room and board (App. 22) 
but the rector considered that the food and lodging furnished 
her was full or partial compensation for her services (Tr. 41). 
In addition to the foregoing there were four other persons 
living in the rectory prior to January S, 1944, and thereafter 
up to the time the case was heard by the Board of Tax Appeals 
three such persons lived continuously at the rectory and paid 
for their accommodations (App. 29, 30. 35, 36, 37). Two of 
the tenants were government employees. They occupied rooms 
at the rectory and regularly paid therefor $30 and $35 monthly, 
respectively. The third tenant was a retired government em¬ 
ployee who paid $75 monthly for room and board (App. 19, 
22, 35, 36, 37). The services provided to those tenants were 
very much like a hotel (App. 22). The tenants shared the 
use of the dining and living rooms with others in the house¬ 
hold (App. 23). This state of facts existed on July 1 , 1944 and 
thereafter up to the time this case was heard by said Board 
(App. 29, 30, 35, 36, 37). 

The income received during the calendar year 1944 from 
tenants living in the rectory amounted to $1,526.90. The total 
expenditures made during the calendar year 1944 was $2,337.27 
(App. 25, 26). The expenditures included not only the cost 
of all food consumed by the rector, his cook, his housekeeper 
and one of the tenants but also house repairs, purchases of 
furnishings, fuel oil and other miscellaneous items (Tr. 20, 21, 
46 to 50, and 79 to 96, incl.). The deficit of about $S10 was 
paid by the rector (App. 28) whose salary was $150 a month 
(App. 24). 

The Board of Tax Appeals found as a fact that the renting 
of rooms and furnishing of meals for compensation as afore¬ 
said was not securing a rent or income but was more in the 
nature of a reduction or sharing of the cost of living of the 
rector, and determined as a matter of law that such activities 
were not a use of all or part of the rectory building to secure a 



rent or income for an activity other than that for which exemp¬ 
tion was granted to said building. Said Board therefore held 
that the property involved was wholly exempt from taxation 
for the fiscal year ended June 30, 1945 (App. 9). 

In September, 1944 the Assessor sent respondent a state¬ 
ment of taxes of SS4 on a portion of the rectory for the fiscal 
year ended June 30, 1945 (App. S). The assessment involved 
was based upon a personal inspection made by two assistant 
assessors on October 24, 1941 (App. 34, 37, 3S). The Board of 
Tax Appeals found that the assessment for said fiscal year was 
based on a finding made by the Assessor in 1941 that six rooms 
of a total of eleven rooms in the rectory building were so used 
as not to be entitled to exemption from taxation (App. 8, 
9) and determined as a matter of law that said assessment was 
erroneous because it was based on a state of facts found by the 
Assessor to have existed on October 24, 1941 and which did not 
exist during 1944 (App. 9). Said Board did not render an 
opinion on said findings and conclusions. 

The basis of the assessment for the fiscal year ended June 
30, 1945.was not in issue and neither counsel for petitioner nor 
respondent raised the question or desired to introduce evidence 
thereon (App. 32, 33). The evidence bearing upon the basis 
of assessment was introduced by the Board of Tax Appeals 
(Tr. 65, 66, 67; App. 33). 

STATUTES INVOLVED 

The following statutes are involved, the applicable provi¬ 
sions of which are set forth in the joint, appendix: 

(a) The Act of December 24, 1942, c. 826, 56 Stat. 10S9 
(Sec. 47-S01a to f, inclusive, D. C. Code, 1940 ed:, Supp. IV) 
pertaining to exemption of real property in the District of 
Columbia from taxation. 

(b) The Act of August 14, 1894, c. 287, Sec. 6 and 7, 2S 
Stat. 282, 283, the Act of July 3. 1925, c. 759, Sec. 10, 44 Stat. 
S32, 834 (Sec. 47-705 and 47-706, D. C. Code, 1940 ed.) and 
Sec. 5(a) and (b) of Title IX of the Act of August 17, 1937, 



c.<690, 50 Stat. 673, as added by Title IX of the Act of May 
16, 1938, c. 223, 52 Stat. 356, 372, as amended by Sec. 5, Title 
IV, of the Act of July 26, 1939, e. 367, 53 Stat, 1085 (Sec. 47- 
70S and 47-709, D. C. Code, 1940 ed.) relating to the assess¬ 
ment of real property in the District of Columbia. 

STATEMENT OF POINTS 

1. The findings of fact by the Board contained in the second 
sentence of Finding 5, and Finding 6, are clearly wrong. 

2. The assessment here involved was not erroneous. 

3. The Board of Tax Appeals had no jurisdiction to consider 
or determine whether the basis of the assessment was or was 
not erroneous. 

4. That part of the real property used to secure a rent or 
income is not exempt from taxation. 

5. The right to exemption from taxation must clearly ap¬ 
pear before exemption will be granted. 

6. The provisions of the statute here involved must be 
strictly construed against the owner of the property. 

SUMMARY OF ARGUMENT 
I 

A. The Board’s finding of fact in the second sentence of Find¬ 
ing 5 that the assessment involved was based on a finding of the 
Assessor in 1941 that six rooms of a total of eleven in the rectory 
building were used for non-exempt purposes is clearly erroneous. 
The evidence shows that said assessment was based on a finding 
in 1941 that about 50% of said building was so used, and that the 
use of six of eleven rooms for rental purposes was only one of 
several factors considered by the assessors (App. 33, 34, 37, 38). 

B. The Board’s finding of fact in Finding 6 that renting rooms 
and furnishing meals in the building involved was not securing 
a rent or income is clearly wrong. The money paid by tenants 
in said building was substantial and was payment for board, 




lodging and services furnished as in any ordinary boarding house. 
The money paid was “rent or income” within the meaning of 
Section 2 of the Act of December 24, 1942, supra. 


The assessment involved was not erroneous. Assessments are 
presumptively correct and the burden is upon the taxpaper to 
clearly show the invalidity thereof in order to be relieved of the 
taxes. No evidence was adduced to show that said assessment was 
not made pursuant to the applicable statutes. The assessment in¬ 
volved was made in accordance with the assessment statutes and 
is therefore valid. 


The Board lacked jurisdiction to consider or determine 
whether the basis of the assessment here involved, as distin¬ 
guished from the exempt or taxable status of the property, was 


or was not erroneous. This question was not raised m the 
pleadings and was not in issue. Evidence on the basis of said 
assessment was introduced by the member sole of the Board over 
the objection of respondent. 


That part of the building here involved which is used to 
secure a rent or income from roomers and boarders is not exempt 
from taxation, since the portion of the building so used is not 
actually used for exempt purposes and a rent or income is re¬ 
ceived from an activity other than that for which exemption was 
granted. 


The principal question here presented involves the construction 
of an exemption statute. Exemptions from taxation are not 









favored, and provisions of exemption statutes must be construed 
strictly against the exemption. If there is any doubt, exemption 
must be denied. 


ARGUMENT 


Findings of Fact by the Board contained in the second sentence 
of Finding No. 5, and Finding No. 6, are clearly wrong. 

(A) The evidence clearly shows that the assessment here 
involved was based upon a personal inspection made by two 
assistant assessors on October 24, 1941, and that said assess¬ 
ment comprised approximately 50% of the combined value of 
the building and land used as a rectory. One of the assistant 
assessors who made the aforesaid inspection testified before the 
Board that, as agreed by the assistant assessor, about 50% of 
the property was used for rental purposes and that their con¬ 
clusion was upon the basis of information obtained at the time 
of inspection and that about six rooms, as well as the entrance 
hall, dining room and certain other parts of the building, were 
used by the tenants. This testimony is uncontradicted. It is 
therefore clear that the aforesaid assessment was not based 
entirely upon the use of six rooms but, on the contrary, upon 
all pertinent facts, including the number of rooms used by 
occupants other than the rector, and the sharing of use of 
other parts of the building by tenants with the rector. 

(B) Two of the tenants regularly paid S30 and $35 per 
month, respectively, for room only and another tenant paid 
a total of $75 monthly for room and board during the tax year 
here involved. The language of an exemption statute must be 
given its ordinary meaning. 1 The words “rent or income” were 
used in the statute in their ordinary sense. 


1 District of Columbia 
F2d 116, 119. 


v. Mt. Vernon Seminary, 69 App. D. C. 251, 254, 100 
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The word “income” is defined in Webster’s New Interna¬ 
tional Dictionary as: 

“* * * Something that comes in by way of addition 
or increment * * 

The definitions in Black’s Law Dictionary include the fol¬ 
lowing: 


“* * * Something derived from property, labor, 
skill, ingenuity, or sound judgment, or from two or 
more in combination, or from some other productive 
source. Stony Brook R. Corjp. v. Boston & M. R. R., 

260 Mass. 379. 157 X. E. 607. 610, 53 A.L.R. 700.” 

The word “rent” is defined in Webster’s New* International 
Dictionary as: 

“* * * revenue: income * * *. 

“The return made by the tenant or occupant of 
land or corporeal hereditaments to the owner for the 
use thereof; a certain periodical profit, whether in 
money, provisions, chattels, or services, issuing out of 
lands and tenements in payment for the use.” 

Among the definitions in Black’s Law Dictionary is the fol¬ 
lowing: 

“The compensation, either in money, provisions, 
chattels, or labor, received by the owner of the soil 
from the occupant thereof. * # (Citing cases.) 

The amounts received by the respondent for the use of 
rooms and for board constituted rent or income within the 
ordinary meaning of those words. 

The findings of the Board that the assessment was based on 
a finding of the Assessor in 1941 that six of a total of eleven 
rooms were not exempt, and that renting of rooms and fur¬ 
nishing of meals for compensation was in the nature of a 






reduction or sharing of the cost of living of the rector, as dis¬ 
tinguished from rent or income are contrary to the evidence, 
are clearly wrong, and should be set aside. 


District of Columbia v. Pace, 320 U. S. 698; 
Falcone v. Paradiso, 60 App. D. C. 348, 350 ; 54 
F.2d715, 717; 

Aetna Life Ins. Co. v. Kepler, 116 F.2d 1 (CCA 8th 
1941); 

Fleming v. Palmer, 123 F.2d 749 (CCA 1st 1941), 
cert. den. 316 U. S. 662; 

Kuhn v. Princess Lida of Thurn & Taxis, 119 F.2d 
704 (CCA 3d 1941). 


The assessment here involved was not erroneous. 


The system of assessing real property in the District of 
Columbia is well established and was set forth and discussed 
in Watrous v. District of Columbia, 77 U. S. App. D. C. 295, 
135 F.2d 654. The applicable statutes provide that the Board 
of Assistant Assessors shall determine the value of real prop¬ 
erty in the District of Columbia from actual view and irom 
the best sources of information in its reach," and annually 
make out and deliver to the Assessor a return of the amount, 
description, and value of real property subject to be listed for 
taxation. 2 3 The Board of Equalization and Review is there¬ 
upon required to hear such complaints as may be made in 
respect of said assessments and to fairly and impartially equal¬ 
ize the valuation of real property made by said assistant asses¬ 
sors as the basis for assessment. 4 The valuation thus made 
and equalized, when approved by the Commissioners, consti¬ 
tutes the basis of taxation for the next succeeding year and 
until another valuation is made, except as to the assessment of 


2 Section 47-705. D. C. Code, 1940 ed 

3 Section 47-706, lb. 

* Section 47-708. Ib. 



real property not then on the tax list which has become subject 
to taxation, new structures, damaged or destroyed improve¬ 
ments, property which is liable to taxation and has been 
omitted from assessment for previous years, and property that 
has been so assessed that the assessment was void. 5 

There is no evidence tending to show that the assessment 
here involved was not made in the regular course of and in the 
manner prescribed by law, or that any of the exceptions 
enumerated in the statutes were present. The basis of valua¬ 
tion as to said assessment was determined as a result of the 
aforesaid inspection made by assistant assessors in 1941. Since 
the Board of Tax Appeals determined that the assessment here 
involved was erroneous because it was based on a state of 
facts found to have existed in October, 1941, and since the 
only evidence underlying such determination is that although 
six rooms were occupied by tenants in 1941 only three rooms 
were so occupied in 1944. the question is purely one of valua¬ 
tion. It does not appear that the respondent complained to 
the Board of Equalization and Review as to the aforesaid 
valuation, and it cannot be presumed that had respondent so 
complained said Board would not have reduced the valuation. 
Baumann v. Sheehan, 140 F.2d 747 (CCA 8th 1944). 

There is a presumption that assessments are valid, and the 
burden of proof is upon the taxpayer to establish clearly the 
invalidity of any assessment. 


Sunday Lake Iron Co. v. Wakefield, 247 U. S. 350; 
In re Lang Body Co., 92 F.2d 33S (CCA 6th 1937), 
cert. den. Hipp v. Boyle, 303 U. S. 637; 

Alfred J. Sweet v. City of Auburn, 134 Me. 28, ISO 
A. $03; 

City of Roancke v. Williams, 161 Va. 351, 170 S. E. 
726 ; 

Winton Lumber Co. v. Kooteani County, 53 Idaho 
539, 26 P.2d 124; 

51 Am. Jur., Taxation (cum. ed. 1944), Sec. 655, p. 
. 620; 

5 Section 47-709. et. seq.. D. C. Code. 1940 ed. 









61 C. J. 611-613 and cases therein cited; 

3 Cooley, Taxation (4th Ed. 1924), Sec. 1073, pp 
2182-2184. 


The Board of Tax Appeals had no jurisdiction to consider or 
determine whether the basis of the assessment, as distin¬ 
guished from exempt or taxable status of the property, was 
or was not erroneous. 


Although this Court has held that a tax based upon a void 
assessment may be questioned or attacked wherever found 
(Tumulty v. District of Columbia, infra), it is well settled that 
a valid assessment is riot subject to collateral attack and all 
administrative remedies pertaining to such assessments must 
be exhausted before resort can be made to other relief. 


First National Bank v. Weld County, 264 U. S. 450; 

Tumulty v. District of Columbia, 69 App. D. C. 

390, 102 F.2d 254; 

Panitz v. District of Columbia, 72 App. D. C. 131. 

112 F.2d 39; 

Baumann v. Sheehan, supra; 

51 Am. Jur., Taxation (cum. ed. 1944), Sec. 754, 
p. 690; 

3 Cooley, Taxation (4th Ed. 1924), Sec. 1201, pp. 
2402-2415; 

See also Watrous v. District of Columbia, supra. 

The respondent, having two or more remedies with respect 
to the assessment of taxes here involved, 6 obviously decided to 
have only the exempt or taxable status of the property deter¬ 
mined under the special appellate provisions of Section 5 of 
the exemption statute. 7 The petition filed by respondent with 
the Board of Tax Appeals raised only the issue of exemption 


6 Lindner v. District of Columbia. 71 WX.R. 532, 32 Aj2d 540. 

7 Act of Dec. 24, 1942, supra. 


(App. 6). Although the issues in a case may be changed or 
enlarged by the introduction of evidence without objection, 8 9 
such is not the case here. The respondent not only chose to 
rest its case solely upon the question of exemption but objected 
to the introduction of evidence as to the basis of the assess¬ 
ment by the Board of Tax Appeals (Tr. 64, 65, 66, 67; App. 
33). Said Board therefore had no jurisdiction to consider or 
determine that the basis of the assessment, as distinguished 
from the exempt or taxable status of the property involved, 
was or was not erroneous. 

IV 

That part of the real property used to secure a rent or income is 

not exempt from taxation. 

The amount of tax (SS4) involved in this case is inconse¬ 
quential. However, this is the first case before this Court 
involving the Act of December 24. 1942, supra. Its correct 
interpretation is therefore extremely important to the Dis¬ 
trict of Columbia as hereinafter appears. (The Board of Tax 
Appeals did not file an opinion in this case.) 

If the findings and decision of the Board of Tax Appeals 
are sound, then any pastoral residence or similar property 
could be used, in part, as a rooming and boarding house in 
competition with the general public, or the owner of any 
church property could construct or acquire its pastoral resi¬ 
dence of a size sufficient to provide not only quarters for its 
pastor or rector but for the production of income from any 
commercial source to which the property might be applied, 
with immunity from taxation.” If such was the intention of 
the Congress, then it would seem that Section 2 of the statute 
involved is superfluous and meaningless. It appears that the 


8 United Stales v. Cunningham, 75 U. S. App. D. C. 95. 125 FJ2d 28; United 
Clay Products Co. v. Linder, 73 App. D. C. 3S9, 119 F.2d 456. 

9 Oklahoma County v. Queen City Lodge, infra (p. 354). See also City of 
Philadelphia v. Barber, infra. 


Congress had no such intention for, in Senate Report No. 1634 
and House Report No. 2635 reporting the statute out of com¬ 
mittees to the Congress, the following is stated concerning 
Section 2 thereof: 

‘‘Section 2 is designed to provide that such portions 
of the buildings and grounds owned by institutions 
granted exemption under this act, when such are not 
properly entitled to exemption, should be taxed. In 
other words, where a rent or income oj any character 
is derived from any building or any portion thereof, 
or grounds, belonging to such institutions or organi¬ 
zations jor any activity contrary to the purpose for 
which exemption is granted then such property shall 
be assessed and taxed.'’ (Emphasis supplied.) 

It is at once apparent that Section 2 of the statute must be 
construed and applied in conjunction with the applicable sub¬ 
section of Section 1 in any case. In the present case, the 
exemption is granted to the property as a pastoral residence 
only. Aside from the provisos in Section l(o) of the statute, 
the test of exemption is whether the rectory is “actually oc¬ 
cupied as such” by the rector and whether under Section 2 
thereof “any portion thereof” is “used to secure a rent or 
income for any activity other than that for which exemption 
is granted”. Clearly, that portion of the rectory building oc¬ 
cupied and used by tenants is not actually occupied as a pas¬ 
toral residence, and, as hereinbefore pointed out, regular pay¬ 
ment of substantial sums in money by such tenants for room 
and board constitutes receipt of rent or income. 

The words “actually occupied” were included in Section 8 
of the Act of March 3, 1877, 19 Stati 399, c. 117 (Section 47- 
S01, D. C. Code 1940 ed.) which, as later amended, was the 
real property exemption statute in effect in the District of 
Columbia until December 24, i942. In construing that Section 
the Supreme Court of the United States in Gibbons v. District 
oj Columbia, 116 U. S. 404 (1886) said: 




'■ “Even parts of the exempted buildings and lands, if 
used to secure a rent or income, or for any business 
purpose, are taxable. But land which is neither actu¬ 
ally occupied for a church building, nor reasonably 
needed and actually used for the convenient enjoy¬ 
ment of the building as a church, is not exempt from 
taxation, whether it is used for any other purpose or 
not.” 


In that case only unimproved land was involved; but as the 
Court pointed out “Even parts of the exempted buildings” 
would be taxable under the statute then in effect “if used to 
secure a rent or income.” The only material difference in 
this respect between the Act of March 3, 1877, as amended. 
supra, and the Act of December 24, 1942, supra, is contained 
in the phrase “for any activity other than that for which 
exemption is granted” in Section 2 of the latter Act. In con¬ 
struing said Section 2 reference must be made to Section 1 of 
said Act. The initial right to exemption from real property 
taxation under Section 1 must meet the test of the applicable 
subsection thereof. Certain subsections of Section 1 base the 
right to exemption upon use of the property without refer¬ 
ence to ownership; certain others base the right to exemption 
upon ownership only; some require a combination of ■use and 
ownership, and still other subsections base the exemption upon 
ownership and operation. Therefore, Section 2 of the statute 
must be construed as it applies tf) the particular subsection of 
Section 1. For example, if hospital buildings are exempted 
and charges are made for rooms, board and services provided 
to patients, or if income is received by an exempted educa¬ 
tional institution from its students to defray the- cost of tui- 
tioh and living accommodations of such students at the insti¬ 
tution, such rent or income would be derived from an activity 
for which exemption was granted and, therefore, the right to 
exemption would not be forfeited under the provisions of 
Section 2 of the statute. If, on the other hand, an institution 
receives rent or income from use or occupancy of its exempted 
property by others who are in no wise obligated to accomplish 




4 

the objects and purposes of such'institutions, or who are not 
occupying the property for the purposes stated in the statute, 
then Section 2 of the statute terminates the exemption of the 
property or portion thereof so used. 

The Board of Tax Appeals did not specifically find that the 
renting of rooms and furnishing of meals at the rectory build¬ 
ing did or did not result in a profit. However, said Board 
found as a fact that the amounts received for board and lodg¬ 
ing have been less than the cost of operating the rector’s house¬ 
hold and the cost of food consumed therein, which cost in¬ 
cluded living accommodations and food of the rector, and 
determined as a matter of law that the property was wholly 
exempt for the tax year involved (App. 9). The practical ef¬ 
fect of such holding is to say that if the amounts received from 
tenants occupying a portion of exempt property are less than 
the expenses of operating and maintaining both exempt and 
non-exempt activities, exemption of the portion of the prop¬ 
erty occupied by tenants is not terminated. If such is the theory 
of the Board of Tax Appeals, then educational, charitable 
and other organizations whose real property has been exempted 
from taxation could use large parts of their exempted buildings 
or grounds for the production of rent or income free from 
taxes so long as the income from a non-exempt activity does 
not exceed total expenses of both the exempt and non-exempt 
activities at the property involved. Further, it would be logi¬ 
cally conceivable for educational, charitable, religious and 
other institutions to greatly increase their real property hold¬ 
ings for the express purpose of using such property princi¬ 
pally to engage in ordinary commercial activity and produce 
income. The only income used in this case to offset total house¬ 
hold expenses was that received from tenants. There has been 
no apportionment of expenses to that portion of the property 
used by such tenants. It is therefore impossible to determine 
from the evidence whether a profit was or was not made from 
the furnishing of board and lodging to the tenants involved. 
In any event, whether rent or income received from a non¬ 
exempt activity results in a profit is immaterial under Section 



2 of the Act of December 24, 1942, supra, since the word 
“profit” is absent from said Section. 

Section 2 of the Act of December 24, 1942, supra , specifically 
provides for taxation of any portion of an exempt building 
which is used to secure a rent or income for any non-exempt 
activity. That part of the rectory building here involved and 
used by tenants is not exempt. 

Gibbons v. District of Columbia, supra; 

Conn v. Singer, 32 F.2d 639, 643 (CCA 6th 1929); 

Young Men’s Christian Assn, of Germantown v. 

City of Philadelphia, 323 Pa. 401, 187 A. 204; 

City of Philadelphia v. Barber, 160 Pa. 123, 2S A. 

644; 

Board of Home Missions & Church Extension of 
Methodist E. Church v. Philadelphia, 266 Pa. 405, 

109 A. 664; 

Oklahoma County v. Queen City Lodge (1945),_ 

Okla. --, 156 P.2d 340; 

William T. Stead Mem. Cent. v. Town of Ware- 
ham, 299 Mass. 235,12 N. E. 2d 725; 

Board of Foreign Missions of Methodist E. Church 

v. Board of Assessors, 244 X. Y. 42, 154 X. E. S16. 

V 


It is use of the real property rather than application of the income 
therefrom that determines whether the property is exempt 

It is the general rule that parsonages and rectories are not 
included within the more general exemptions from taxation of 
buildings used for religious purposes, even though such resi¬ 
dences are incidentally used for religious purposes or engaging 
in such activities. 10 The great weight of authority holds that 
where a statute limits exemption to property used for a spe¬ 
cific purpose, it is the use made of the property which deter- 

10 Anno, in 13 AX.R. 1196, 1197 (Sec. II); 51 Am. Jut., Taxation (cum. ed. 

1944), Sec. 61S, p. 594 and cases therein cited. 










mines whether it comes within the exempting statute, not the 
disposition of the income therefrom. 


Oklahoma County v. Queen City Lodge, supra; 

State v. Bridges (1945),_Ala._, 21 S.2d 316; 

Young Men’s Christian Assn. v. Douglas County 
60 Xebr. 642, 83 X. W. 924; ' “ 

Young Men’s Christian Assn. v. Keene, 70 X. H 
223, 46 A. 186; 

Gymnastic Association v. Milwaukee, 129 Wis, 
429, 109 X. W. 109; 

Parker v. Quinn, 23 Utah 332, 64 P. 961; 
American Sunday School Union v. Taylor et al., 
161 Pa. 307, 29 A. 26; 

Fitterer v. Crawford, 157 Mo. 51, 57 S. W. 532; 

51 Am. Jur., Taxation (cum. ed. 1944), Sec. 608. 
613, pp. 5SS and 591; 

3 Cooley, Taxation (4th ed. 1924), Sec. 6S6, pp. 
1434-1441. 


This doctrine has been applied in the District of Columbia by 
judicial inference in Gibbons v. District of Columbia (1886), 
supra, and in the recent decision of this Court in Hebrew 
Home for the Aged v. District of Columbia (1944), 79 U. S. 
App. D. C. 64, 142 F.2d 573. Said doctrine has been also ap¬ 
plied specifically by the Board of Tax Appeals for the District 
of Columbia in denying exemption under the Act of December 
24, 1942, supra, to real property owned by a religious and 
chaiitable corporation used for residence purposes, and for 
which the owner received rent or income (Salvation Army v. 
District of Columbia, 72 W.L.R. 1180, decided Xov. 4, 1944), 
and in denying exemption to real property of an educational 
institution under a special statute, as affected by said Act of 
December 24, 1942, which was rented and produced income 
to the owner (Howard University v. District of Columbia, 73 
W.L.R. 713, decided Aug. 27, 1945). We deem it important to 
here point out that there is a material difference between a 
tax on income and a tax on property. New York ex rel. Cohn 
v. Graves, 300 U. S. 308; Hale v. State Board of Assessment, 




302 U. S. 95. In the present case a general property tax is 
involved, the exemption of which is determined by the use of 
the real property, whereas in income tax cases exemptions 
from taxes are determined by the destination or use of the in¬ 
come from whatever source derived. The Supreme Court of 
Oklahoma did not recognize the difference between use of the 
property and use of the income therefrom in some of its early 
decisions and found it necessary to expressly overrule such 
decisions in Oklahoma County v. Queen City Lodge , supra , 
decided February 13. 1945. In that case the court said (156 
P.2d 348): 

‘‘In several of our former decisions we have an¬ 
nounced the correct rule in the syllabus to the effect 
that it is the use of the property itself which is the 
test to-be applied in determining taxable status or 
exemption, to-wit: (citing cases) * * * 

“We are now convinced that we were in serious 
error when we departed from that rule or enlarged 
upon it to the extent of holding that the mere use of 
income from property could alone be applied as the 
test of the use of the property itself in determining 
1 tax exemption * * (Emphasis supplied.) 

and on p. 353: 

“From our discussion it is seen that our former de¬ 
cisions to the effect that the Constitution of this state 
provides tax exemption of property, the income from 
xchich, or the net income from which is used for char¬ 
itable or educational purposes, stand almost, if not 
entirely alone, and without precedent or authority, 
nor are they supported by logic, equity or intimation 
contained in any provision of our Constitution.” 

VI 

The provisions of the statute here involved must be strictly con¬ 
strued against the taxpayer. 

The respondent here is seeking exemption from taxation. 
It is a well-established rule of law that exemptions are never 
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preferred, that they are not favored, that exemption provisions 
are to be strictly construed against the one claiming exemp¬ 
tion, and that the burden is on the party seeking exemption 
to show clearly that the exemption claimed is granted by the 
applicable statute. 


Yazoo & M. V. R. Co. v. Adams, 180 U. S. 1, 22, 45 
L. ed. 395, 407; 

Phoenix Fire and Marine Ins. Co. v. Tennessee , 161 
U. S. 174, 40 L. ed. 660; 

Combined Congregations , D. C. v. Dent, 78 U. S. 
App. D. C. 254, 140 F.2d 9; 

Hebrew Home for the Aged v. District of Colum¬ 
bia, supra; 

2 Cooley, Taxation (4th ed. 1924), Sec. 672. pp. 
1403-1414; 


“The rule is that, in claims for exemption from 
taxation under legislative authority, the exemption 
must be plainly and unmistakably granted; it cannot 
exist by implication only; a doubt is fatal to the - 
claim.” Chicago Theological Seminary v. Illinois. 1S8 
U. S. 662, 672. 

The property here involved does not meet the exemption 
requirements of the statute, of which there is no doubt. 


CONCLUSION 


For the reasons above stated, it is respectfully submitted 
that the decision of the Board of Tax Appeals should be re¬ 
versed. 


Richmond B. Keech, 

Corporation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C 
G. C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9092. 


DISTRICT OF COLUMBIA, Petitioner. 

v. 

VESTRY OF ST. JAMES PARISH, Respondent. 


On Petition for Review of a Decision of the Board of Tax 
Appeals for the District of Columbia. 


BRIEF FOR RESPONDENT. 


COUNTER-STATEMENT OF THE CASE. 

Petitioner in its statement (brief 2-4) has omitted refer¬ 
ence to the following facts which control this case. 

1. The use of three of the eight bedrooms in the rectory 
by three guild members at $30 and $35 a month as well as 
the furnishing of meals to one of them at $40 was entirely 
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personal to the rector, part ox his “patronage” and the re¬ 
ceipts enabled him to live and have his meals there. The 
Vestry, respondent, had nothing to do with these arrange¬ 
ments (App 21). The rector made no report of these re¬ 
ceipts to the Vestry (App. 28). 

2. The occupants of these three rooms as well as the 
housekeeper, who had her quarters and meals for her ser¬ 
vices, were all active church 'workers, members of the guilds, 
notably of St. Mary’s Altar Guild which kept the vestments 
of the priest, acolytes, choir and all other assistants in 
order, before and after services, cleaned, repaired, renewed 
and embroidered them as well as the hangings and cloths of 
the altar, etc., which were of different colors to correspond 
with the Church seasons. This involved a substantial 
amount of work (App. 27-28). 

At the many services conducted at St. James all who as¬ 
sisted wore vestments (App. 26-27). 

3. The amounts paid were determined by what the occu¬ 
pants could afford. For a furnished room, 14 to 16 feet 
square, with room service the charge was $35 a month but 
one of them could not pay more than $30 (App. 22). Else¬ 
where the accommodation furnished would have cost twice 
as much (App. 30). 

4 . The Rector, Father Plank, had no assistant (App. 18). 
The church was open all day even* day from 6 a.m., 
closing at 6 p.m. except on Sundays and Thursdays when it 
closed about 9 p.m. (App. 17). The schedule of church ac¬ 
tivities, all under the personal charge of the Rector, was: 
Weekdays, daily, low mass at 7 a.m.; Thursday evening, 
Holy Hour at 8 p.m.; Saturdays, confession from 7 to 9 
p.m.; on feast days special services; Sundays, confession, 
6-7:30 a.m.; low mass, 7:30; Sunday School 9:30; instruc¬ 
tion and children’s services, 10-10:45; Morning Prayer, 
10 : 45 : Hi<rh Mass with sermon 11 a.m.; 7:30 p.m., Solemn 
Vespers and Benediction (“then I can go to bed”) (App. 
17). In addition, as was conceded, visitation of the sick, etc. 
(App. 23). 
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5. It was decidedly important to the Rector to get his 
meals in the rectory (App. 23). Without some such ar¬ 
rangement as was made the Rector would have been unable 
to carry on the church activities or to live and have his 
meals in the rectory (App. 27). The Rector is chairman 
of the Vestry (App. 21)composed of the Rector, eight Ves¬ 
trymen and two wardens 1 (App. 2S, 21). The Vestry are 
custodians of the church property (App. 29). 

6. During cold weather practically all activities of St. 
James church (other than services) were conducted in the 
rectory, including gatherings such as teas. On these occa¬ 
sions the three bedrooms were used as cloak and retiring 
rooms (App. 32). 

Upon this evidence, given by the Rector, uncontradicted 
and not shaken on cross examination (App. 29-33) the 
Board found as a fact: 

“6. The renting of the rooms by the rector and the fur¬ 
nishing of meals for compensation was not the securing 
of a rent or income, but was more in the nature of a 
reduction of, or sharing of the cost of living of the 
rector.” (App. 9). 

STATUTES INVOLVED. 

District of Columbia Code, Sec. 47-2403, p. 1270 

# * The board shall hear and determine all ques¬ 
tions arising 2 on said appeal and shall make separate 
findings of fact and conclusions of law * * * The 
board may affirm, cancel, reduce or increase such assess¬ 
ment.” 

1). C. Code, Sec. 47-2404(a) 

,<**.# upon such review the court shall have the 
power to affirm, or, if the decision of the board is not 
in accordance with law . to modify or reverse the deci- 


1 The stenographic report savs ‘ ‘ workers “ wardens ’ ’ are evidently meant. 
(App. 28) 

2 Emphasis supplied throughout brief unless otherwise noted. 
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sion of the board with or without remanding the ease as 
justice may require.” 

Act of December 24, 1942, 56 Stat. 1089, D. 0. Code, 1940 
Edition, Supp. 4, Sec. 47-S01(a) 

“That the real property exempt from taxation in the 
District of Columbia shall be the following and none 
other: 

• # • • • 

“(m) Churches, including buildings and structures 
reasonably necessary and usual in the performance of 
the activities of the church. A church building is one 
primarily and regularly used by its congregation for 
religious worship.” 

(Secs. l(o). 2 and 5 are quoted, App. 1-2). 

SUMMARY OF ARGUMENT. 

I. 

The case turns on the construction and application of the 
phrase in Section 2 of the Act of December 24, 1942, 56 
Stat. 1089; D. C. (’ode, Sec. 47-801 (b) (App. 2). 

“* ’ * used to secure a rent or income for any activity 
other than that, for H’hich exemption is granted * * *’* 

II. 

The rectory in this case was placed by the Vestry at the 
disposition of the rector as an emolument in addition to his 
annual stipend or salary of $1,800 (App. 24, 21). 

III. 

The rectory was not used to produce a rent or income 
for the parish or its custodians, the Vestry. 

IV. 

The disposition of the receipts from the rooms, and not 
the fact that the church workers paid for their occupancy, 
is determinative of liability to taxation. 
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v. 

The ultimate fact (finding 6, supra, App. 9) was found 
by the Board in favor of respondent, and is fully supported 
by the evidence. Conclusions of law 1, and 2, necessarily 
follow from this finding. Under well settled principles 
neither the findings of fact nor the conclusions of law will 
be disturbed. 

VL 

The construction of the Act urged by petitioner leads to 
an absurd conclusion. 


VH. 

The Board had power to make the fifth finding (App. 8) 
and the resulting conclusion 3 (App. 9) that, because based 
on non-existing facts, the assessment was erroneous. 

ARGUMENT. 

I. 

The only use to which the rectory was put was in aid of 
an activity for which exemption is granted. 

Respondent, having established by petitioner’s admission 
(App. 16) that the rectory was owned by St. James Church 
and occupied by the rector “as a pastoral residence” es¬ 
tablished a prim a facie right to exemption under Sec. l(o) 
of the Act (App. 1). The only important question remain¬ 
ing was whether, under Sec. 2 (App. 2), the rectory was in 
1944, 

“used to secure a rent or income for any activity other 
than that for which exemption is granted” 

It was abundantly proved and found, both as fact (F. 6, 
App. 9) and as law (C. 1, App. 9) that it was not so used 
and that, therefore, the rectory was vrholly exempt for the 
fiscal year 1945. (C. 2, App. 9) 
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The rectory in the case at bar was a necessary adjunct 
of the church; without it the activities of the church as set 
forth above could not have been carried on. 

The rector, aided by the guilds, carries the entire burden, 
except that on occasions a visiting priest may assist in a 
special service and stay overnight (App. 18, 21). Hence he 
has little leisure (App. 23). So much of his time and energy 
are used in the work of the church that it was necessary to 
make an arrangement by which he could live and have his 
meals in the rectory, which is adjacent to the church (App. 
IS, 23, 26, 27). 

The contention of petitioner is as if the phrase 

! “for any activity other than that for which exemption 
is granted’’ 

were omitted from Section 2 of the Act (App. 2) and it 
read: 

“If any building or any portion thereof * * * be¬ 
longing to and actually used by any * * * organization 
entitled to exemption under the provisions of this Act 
are used to secure a rent or income, such building, or 
portion thereof * * * shall be assessed and taxed.’* 

But that is not the ianguage of the statute or the question 
before the Court. Hence, the dire effect of affirmance and 
the “logical” conclusion under point IV of petitioner’s 
bri^f (pp. 12-15) do not by any means follow. Each case 
depends on its own facts. The Board in other cases, where 
the facts differ from those in the case at bar has denied ex¬ 
emption. See Salvation Army v. District of Columbia , 72 
Wash. L. Rep. 1180 in which the taxpayer operated a sep¬ 
arate building as a hotel occupied by some 236-250 working 
girls and Howard University v. District of Columbia, 73 
Wash. L. Rep. 713, (8/31/45) in which the taxpayer was 
organized under a special Act of Congress (22 Stat. 104, 
June 16, 18S2) which provided that its property should be 
exempt from taxation “so long as such property shall be 
used for the purposes of its charter” (Act of March 2, 
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1867). The Act of December 24, 1942, was involved by the 
provision in Section 1 (e) granting exemption to: 

“Property heretofore specifically exempted from tax¬ 
ation by any special Act of Congress in force at the 
time of the approval of this Act, so long as such prop¬ 
erty is used for the purposes for which such exemption 
is granted.” 

Detached property owned by the University and held for 
future requirements was leased commercially. No portion 
was used for activities for which exemption was granted 
and the assessment was upheld. 

In passing it is of interest to note that in the Salvation 
Army case the Board in an elaborate opinion cited and 
distinguished two Pennsylvania cases, Episcopal Academy 
v. Philadelphia , 150 Pa. 566; 23 Atl. 55, in which some 
pupils were admitted at less than the usual rate and some 
free, and Philadelphia v. Women’s Christian Association, 
125 Pa. 572, 17 Atl. 475, involving an institution in which, 
as in the case at bar, only half the customary rates were 
charged for lodging. In both these cases exemption was 
granted. Thev resemble the case at bar far more closely 
than any of the other State court decisions cited by Peti¬ 
tioner. 

The evidence referred to above in the counter-statement 
pp. 1-3, shows beyond question that the receipts from the 
rooms were in aid of the activities of the church. The right 
to exemption follows. 


n. 

The use of the rooms was a perquisite of the rector in ad¬ 
dition to his salary. 

The Vestry, respondent here, had nothing to do with the 
rector’s housekeeping or his management of the rectory. 
He made no report about it. The arrangement about the 
rooms was entirely personal to him (App. 21, 28). He 
could not have lived on his small salary of $1,800 and car- 
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ried the burden of the church activities without additional 
income (App. 27). As stated in petitioner’s brief, the gross 
receipts from the three rooms in 1944 were $1,526.90 3 (App. 
35-37, 26). The expenses, which included help, fuel oil, 
table “and those things,” repairs, painting, etc., were 
$2,337.27, making the receipts $810.37 less than the expenses. 
The practical effect was as if the rector paid this last 
amount for the exclusive use of his study and bedroom and 
for room service, meals, and joint use of the living room, 
dining room, kitchen, etc. The painting and repairs 
($277.32) were on their face a proper charge against the 
Vestry, but the rector saw fit to pay them himself. Deduct¬ 
ing these items, his actual, out of pocket housekeeping ex¬ 
penses including meals, were only $533.05 (App. 26), (less 
than a dollar and a half a day) out of his $1,800 salary. This 
arrangement was by the terms of his employment and 
“might perhaps be called a contract.” (App. 21). The 
summary figures given by the rector (App. 26) correspond 
with the detail in his book of accounts (Petr’s Ex. 2, App. 
35-37). 

m. 

The rectory was not used to produce a rent or income to 
the parish or to respondent, the Vestry. 

As stated the receipts from the rooms "were used by the 
rector on account of his personal housekeeping expenses. 
There was no opening of the rectory by the Vestry to the 
general public as a boarding house. The rector charged 
the three guild members for rooms some 14 to 16 feet square 
fully furnished, -with maid service, only $30 and $35 a month, 
all that they could afford, and less than half the market 
value (App. 18, 22, 30). 

Had it been intended to “secure a rent or income” the 
Vestry would have taken charge, rented not only those three 
rooms but three more in the attic and have received over 
three times the amount paid to the rector (App. 18). 

*By some error the reecipts for parts of 1943 and 1945 are included in 
Petr’s Ex. 2. The amonnt stated is for 1944 only. 
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Clearly the statute means rent or income to the owner 
against whom the property tax is assessed. Here the re¬ 
ceipts were personal to the rector and part of his compensa¬ 
tion (App. 21). 


IV. 


The application of the receipts in aid of the activities of 
the church is determinative of the liability to taxation. 

Since a rectory can scarcely be held to have per se an 
“activity,” the activity mentioned in Section 2 of the stat- 
ute (App. 2) must be that of the church to which this rectory 
is an adjunct. The terms of Section 2 which cover the 
eighteen classes of exempt property (a) to (r) in Section 1, 
must necessarily be construed in relation to each of the 
specified classes. So, in the case of a rectory, the activity 
relates back to subsection2 (m) (above p. 4) which ex¬ 
empts not only churches, but “buildings and structures 
reasonably necessary and usual in the performance of the 
activities of the church.” 

In the case at bar the rectory is quite as necessary to 
these activities as the parish house and, during the cold 
weather in 1944 was frequently used for meetings usually 
held in the house (App. 28). 

It follows that in the case at bar the rule is the same as 
in income tax cases, in which the application of the income 
to the purposes of the exempt organization relieves the in¬ 
come from tax. 


Trinidad v. Sagrada Orden , 263 U. S. 578; 

Koon Krcek Club v. Thomas, 108 F. 2d 816 (C.C.A. 5, 
1939) 

Santee Club v. White, 87 F. 2d 5 (C.C.A. 1) 

Roche’s Beach v. Commissioner. 96 F. 2d 776, 778 (C. 
C. A. 2) 


The Sagrada Orden case was followed by this Court, con¬ 
struing the former statute, in the real estate tax case of 
District of Columbia v. Mount Vernon Seminary. 60 App. 
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D. C. 251, 254; 100 F. 2d 116,119. While in that statute the 
words “private gain” were the criterion, the contention of 
the District there was, as here, that this phrase meant any 
receipts or income derived from operation of the institution. 
In view of the application of the receipts to the purposes or 
“activities” of the exempt institution this Court affirmed 
the Board. 

Petitioner’s chief authority cited (brief 13, 14, 16, 17) is 
Gibbons v. District of Columbia , 116 IT. S. 404 (1SS6). That 
case does not apply here. It related to the statute of 1877 
(petr. brief 13) and, as only land was involved, what was 
said about “parts of buildings” was obiter. 

Respondent made no claim before the Board and makes 
none here that “rent or income” within Sec. 2 of the Act 
of December 24, 1942, means “profit” (petr’s brief p. 15). 


V. 

This court will not, except in extreme cases, disturb the 
findings of fact and conclusions of law of the Board of Tax 
Appeals for the District of Columbia. 

While the Supreme Court in District of Columbia v. Pace, 
320 V. S. 69S, 701, 703, (1944) held that on petition to re¬ 
view decisions of the Board this Court has the same power 
under D. C. Code 47-2404(a) (supra 3), to review the facts 
as under the old practice in equity, this Court in Real Estate. 
Mortgage and Guarantg Corp. v. District of Columbia , 78 
U. S. App. I). C. 390; 141 F. 2d 361, citing the Pace. case. 
Dobson v. Commissioner , 320 IT. S. 489; 64 S. Ct. 239 and 
Commissioner v. JJeininger, 320 IT. S. 467, said: 

“Within the recent decisions of the Supreme Court 
the question is one of fact. We cannot say that the 
finding of the Board of Tax Appeals is clearly wrong 
and therefore cannot disturb it.” 

The finding there was that losses on the sale of real estate 
acquired by foreclosure in the regular course of taxpayer’s 
business were “capital” and not “ordinary.” It is in- 
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dicated that if this Court had been the fact finding body, 
the finding would have been to the contrary. 

In the case at bar the 6th finding (App. 9) is so fully sup¬ 
ported by the evidence that no other finding could properly 
be made and the 1st and 2nd conclusions (ib) necessarily 
follow from that finding and from the undisputed evidence. 

VI. 

The construction, of the Act urged by petitioner leads to 
an absurd conclusion. 

It is exceedingly doubtful whether in the case at bar the 
payment of these small monthly amounts by the occupants 
of these rooms constitutes “rent or income.” So to hold 
leads to an absurd conclusion. The statute (Sec. 2, App. 2) 
is claimed by petitioner to mean that the “portion” of the 
rectory used shall be assessed and taxed. Out of eleven 
rooms in the rectory three of the four bedrooms on the sec¬ 
ond floor are occupied for compensation. A tax was laid, not 
on the land, but on the basis of 50 per cent of the value of 
the building only (App. 34; Board’s Ex. 1, 37-38) As the 
rectory was jointly occupied, what the Petitioner here has 
attempted to tax in 1944 is an easement of occupation of 
three bedrooms and an easement for one person to take 
meals with the rector. By the express terms of the statute 
(App. 2) only the “portion” used shall be taxed. Assume that 
Respondent fails to pay the tax. Is the District or the pur¬ 
chaser on a tax sale to acquire an easement of occupation 
of three rooms and a further easement whereby one person 
may take meals with the rector? The mere suggestion 
shows the absurdity. A more reasonable construction of 
Section 2 is that “portion” means a physically severable or 
separate portion of a building and not as in the case at bar 
an easement of occupation and meals. 
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VII. 

The Board had power to hold the assessment for the fiscal 
year 1945 erroneous because based upon a different state of 
facts in 1941. 

Conclusion 3 (App. 9) is to this effect. It is submitted 
that it would be an act of injustice to Respondent to affirm 
on this ground only. The probable result would be to force 
the Vestry to take further appeals for other years until a 
proper assessment might be made. The Board did not 
hold that, if wrong on its main conclusion, the tax should be 
reduced by one half (3 rooms in 1944, 6 in 1941) but that 
it should be set aside. (D. C. Code, Sec. 47-2403, 2404(a), 
supra, 3). 

Respondent did not go through the Board of Equaliza¬ 
tion and Review (Petr’s brief, 9-10) because under the 
Code sections cited in the Appendix (2-4) the power of 
that board is limited to equalizing assessments on real prop¬ 
erty liable to taxation. Had the Respondent followed this 
course it would be at least arguable, DeLima v. Bid well. 
182 U. S. 1, that it was thereby conceded that the Rectory 
was not entitled to exemption under the Act of December 14, 
1942, supra. 

Under that Act, Section 5, (App. 2) a direct appeal to the 
Board of Tax Appeals from the assessment is expressly 
authorized and the Board has so held in an earlier appeal 
by this Respondent in which the District moved to dismiss 
for lack of jurisdiction because the Vestry had not gone 
first to the Equalization Board (Vestry of St. James v. Dis¬ 
trict, November 4, 1944, Docket No. 773, 72 Wash. L. Rep. 
993). 

CONCLUSION. 

The order of the Board of Tax Appeals of June 30, 1945, 
should be affirmed with costs. 

Henry M. Ward, 

Counsel for Respondent. 
1862 Mintwood Place, 
Washington 9, D. C. 


November 3rd, 1945. 
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DISTRICT OF COLUMBIA, Petitioner 


vs. 

VESTRY OF ST. JAMES PARISH, Respondent 


I 

STATUTES INVOLVED 

The Act of December 24, 1942, C. S26, 56 Stat. 10S9 (Sec. 
47-S01a to f, inclusive, D. C. Code 1940 Edition, Supp. IV), 
the applicable provisions of which are: 

“The real property exempt from taxation in the 
District of Columbia shall be the following and none 
other: 

11 Section 1 * * (o) Pastoral residences actually oc¬ 
cupied as such by the pastor, rector, minister, or rabbi 
of a church: Provided, That such pastoral residence 
be owned by the church or congregation for which 
said pastor, rector, minister, or rabbi officiates: And 
provided further, That not more than one such pas- 
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toral residence shall be so exempt for any one church 
or congregation. 

* # * 

“Sec. 2. If any building or any portion thereof, or 
grounds, belonging to and actually used by any in¬ 
stitution or organization entitled to exemption under 
the provisions of this Act are used to secure a rent or 
income for any activity other than that for which 
exemption is granted such building, or portion thereof, 
or grounds, shall be assessed and taxed. 



“Sec. 5. Any institution, organization, corporation, 
or association aggrieved by any assessment of real 
property deemed to be exempt from taxation under 
1 the provisions of this Act may appeal therefrom to 
the Board of Tax Appeals for the District of Columbia 
1 in the same manner and to the same extent as pro¬ 
vided in sections 3 and 4 of title IX of the District of 
Columbia Revenue Act of 1939, 1 as amended: Pro¬ 
vided, however, That payment of the tax shall not be 
prerequisite to any such appeal” 

The following sections of the District of Columbia Code, 
1940 edition: 

Section 47-705: 



“Said Board of Assistant Assessors shall, from 
actual view and from the best sources of information 
in its reach, determine the value of each separate tract 
or lot of real property in the District of Columbia in 
lawful money, and shall separately estima te the value 


l The figure “9” is obviously a printer’s error, since the appellate sections 
referred to are in Title IX of the District of Columbia Revenue Act of 1937 
as added by the Act of May 16, 1938, 52 Stat. 371, ch. 223 (Sec. 47-2403 and 
47-2404. D. C. Code, 1940 ed.). 



of all improvements on any tract or lot, and shall note 
the. same in the proper field book, which shall be 
carried out as part of the value of such tract or lot, 
and shall also return the dimensions of each tract or 
lot, and said assistant assessors shall also perform 
such other official duties as may be required of them 
by the Commissionets of the District of Columbia. 
(Aug. 14, 1894, 28 Stat. 283, ch. 287, Sec. 6.)” 


Section 47-706 


“Said Board of Assistant Assessors shall annually 
on or before the 1st Monday of January make out 
and deliver to the assessor of the District of Columbia 
a return in tabular form, contained in a book to be 
furnished by the commissioners, of the amount, de¬ 
scription, and value of the real property subject to 
be listed for taxation in the District of Columbia. 
(Aug. 14, 1894, 28 Stat. 283, ch. 287, Sec. 7; July 3, 
1926, 44 Stat. 834, ch. 759, Sec. 10.)” 


Section 47-708 


“The assessor and deputy assessor of the District 
and the board of all of the assistant assessors, with 
the assessor as chairman, shall compose a Board of 
Equalization and Review, * * *. It shall be the duty 
of said Board of Equalization and Review to fairly 
and impartially equalize the value of real property 
made by the board of assistant assessors as the basis 
for assessment. * * * They shall immediately proceed 
to equalize the valuations made by the board of 
assistant assessors so that each lot and tract and im¬ 
provements thereon shall be entered upon the tax list 
at their value in money; and for this purpose they 
shall hear such complaints as may be made in respect 
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of said assessments, and in determining them they 
may raise the valuation of such tracts or lots as in 
their opinion may have been returned below their 
value and reduce the valuation of such as they may 
believe to have befen returned above their value to 
such sum as in their opinion may be the value thereof. 
(Aug. 14, 1894, 28 Stat. 2S4, ch. 287, Sec. 9; July 3, 
1926, 44 Stat. S34, ch. 759, Sec. 10; Aug. 17, 1937, 50 
Stat. 673, ch. 690, title IX, Sec. 5, as added May 16, 

1938, 52 Stat. 372, ch. 223, Sec. S; July 26, 1939. 53 
Stat. 1109, ch. 367, title IV, Sec. 5(b).)” • 

Section 47-709: 

“* * * The valuation.of said real property made 
and equalized as aforesaid shall be approved by the 
Commissioners not later than July 1 annually, and 
when approved by the Commissioners shall constitute 
the basis of taxation for the next succeeding year and 
! until another valuation is made according to law, 
except as hereinafter provided. Any person aggrieved 
by an assessment, equalization, or valuation made, 
may, within ninety days after October 1 of the year 
in which such assessment, equalization, or valuation 
. is made, appeal from such assessment, equalization, 
or valuation in the same manner and to the same ex¬ 
tent as provided in sections 47-2403, 47-2404: Pro¬ 
vided, however, That such person shall have first 
made his complaint to the Board of Equalization 
and Review respecting such assessment as herein pro¬ 
vided. (Aug. 14, 1S94, 28 Stat. 284, ch. 287, Sec. 10; 
July 3, 1926, 44 Stat. 834, ch. 759, Sec. 10; Aug. 17, 
1937, 50 Stat. 673, ch. 690, Sec. 5, title IX, as added 
May 16, 1938, 52 Stat. 372, ch. 223, Sec. 8; July 26, 

1939, 53 Stat. 1109, ch. 367, title IV, Sec. 5(b).)” 
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II 

PLEADINGS, EXHIBITS, OTHER PAPERS, AND 
• PORTIONS OF TESTIMONY DESIGNATED 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

1 Received and Filed Nov. 13, 1944 

SAINT JAMES PARISH, Petitioner 

v. 

DISTRICT OF COLUMBIA, Respondent 
Docket No. 836 

PETITION—(Act of December 24, 1942, Sec. 5 etc.) The 
above named Petitioner hereby petitions for a cancellation of 
an assessment of taxes against it and alleges as follows: 

1. The petitioner is a religious corporation, a member of 
the Protestant Episcopal Church and the owner and occupant 
of the land and buildings in the District of Columbia known 
as Lot 809, Square 895 and by the street number 222 Eighth 
Street, N. E. 

2. The tax in question is the real estate tax for the fiscal 
year ending June 30th, 1945, assessed on said premises in the 
amount of $84.00 all of which is disputed by petitioner. 

3. The notice of assessment (undated) was received by 
petitioner after the first day of September, 1944 and on or 
about September 15 1944. A true copy thereof is attached as 
“Exhibit A”. 

4. The assessment of said tax is erroneous and based on 
the following errors: The Rectory attached to St. James 
Church is owned by petitioner and occupied as a pastoral 

' residence by the Rector, and, together with the church proper 
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and other buildings and structures on said premises is reason¬ 
ably necessary and useful in the performance of the activities 
of the Church. The church building is regularly and primarily 
used by its congregation for religious worship and the entire 
premises and specifically the rectory, are exempt from taxa¬ 
tion under the Act of Congress of December 24th, 1942, Pub¬ 
lic Law S46—77th Congress, Chapter S26 Second Session, and 
particularly under Section 1 (m) and (o) thereof. 

5. The facts upon which the petitioner relies as the basis of 
this proceeding are as set forth in paragraph 4 of this petition, 
the allegations whereof are here incorporated by reference. 
Upon the identical facts this Board in an appeal brought by 
this petitioner, by petition filed February 17th, 1944, Docket 
No. 773, held and adjudged by its decision and findings 
2 i dated November 4th, 1944, that an identical tax for the 
fiscal year ended June 30, 1942 was erroneously col¬ 
lected from petitioner and that an identical tax for the fiscal 
year ended June 30, 1943 was erroneously assessed and the 
assessment thereof was by said decision cancelled. The facts 
for the fiscal year ending June 30, 1945, are identical with 
those found by the Board on said appeal and Petitioner pleads 
the said decision and findings of this Board in said case, docket 
No. 773, as res judicata in petitioner’s favor. Petitioner filed 
its report, claiming exemption, prior to March 1, 1944, under 
Sec. 3 of said Act. 

WHEREFORE petitioner prays that this Board may hear 
the proceeding and cancel the said assessment for the fiscal 
year 1945 and for other and further relief to which petitioner 
may be entitled. 

November 13th, 1944. 


Henry M. Ward, 

Counsel for Petitioner, 
1862 Mintwood Place, 
Washington 9, D. C. 
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DISTRICT OF COLUMBIA, SS: 

Alfred Q. Plank being duly sworn says that he is the Rector 
of Saint James Parish, petitioner herein and ex officio a mem¬ 
ber of its Vestry and that he is duly authorized to verify the 
foregoing petition; that he has read the foregoing petition and 
is familiar with the statements, contained therein and that the 
statements contained therein are true to his knowledge. 

Signed: Alfred Q. Plank 

SUBSCRIBED and sworn to 

before me this 12th day of November, 1944. 

Arthur X. Suteb 

Notary Public, D. C. 

EXHIBIT A 


DISTRICT OF COLUMBIA—OFFICE OF THE ASSESSOR 
REAL ESTATE TAXES FOR FISCAL YEAR, July 1, 


1944 to June 30, 1945. Bill for first half due in September 
1944. Penalty 1% each succeeding month. 

Unpaid items on July 1, 1944, Real Estate 1945 First Half. 
Value of Value of Total First half Tax for 
Square Lot Land Improvements Value dollars cents year 
S95 809 xxxx 4800. 4800. 42.00 $84.00 

Vestry St. James Parish 
222 8th St., N. E., City 2 


Received and Filed June 30, 1945 


BOARD OF TAX APPEALS 
FOR THE DISTRICT OF COLUMBIA 
FINDINGS of FACT and CONCLUSIONS of LAW 


Findings of Fact 

1. During 1944, St. James Church was a religious organiza¬ 
tion organized to worship according to the doctrines of the 



S DISTRICT OF COLUMBIA VS. VESTRY OF ST. JAMES PARISH 

Episcopal Church, having a chilrch in the District of Columbia 
' and owning Lot 809 in Square S95, in the District, improved 
by a building known as 222 Eighth Street, N. E., occupied by 
its rector, as his residence, and entirely at his disposal. 

; 2. The rectory is a building composed of three floors and a 

basement. The first floor contains the rector’s study, a living 
room, dining room, pantry and kitchen; the second floor con¬ 
tains four furnished rooms; the third floor contains four fur¬ 
nished rooms. There are also two attic rooms and the cellar 
has four rooms. The attic rooms and cellar rooms are not fur- 
. nished. 

3. The rector was unmarried and no members of his im- 
t mediate family resided with*him. He was assisted in the 

management of his household by an old lady, who lived and 
; had her meals in the rectory. She did not pay for her quarters 
or food and received no salary. There were, in addition, other 
occupants of the house, namely a nephew of the rector’s, who 
lived in the building during four or five months, and paid 
nothing for his accommodations; the rector’s cook; and 
4 three other persons, living on the second floor and pay¬ 
ing S30 or S35 a month each, one of whom in addition 
received three meals a day, for an additional $40 a month. The 
amounts received by the rector for such board and lodging have 
been less than the cost of operating the houshold and the cost 
of the food consumed therein, which costs include the living 
accommodations and food of the rector. 

4. Pursuant to the provisions of. section 3 of the Act of 
December 24, 1942 (56 Stat. 1091 D. C. Code 1940 Supp. Ill 
sec. 47-801-c) petitioner filed a report on February 29, 1944, 
of the purpose for which the property w'as used during the 
calendar year 1943. 

5. On or about September 15, 1944, the Assessor sent peti¬ 
tioner a statement of taxes of $84.00 on a portion of the rec¬ 
tory, for the fiscal year ending June 30, 1945. Said assessment 
was based on a finding made by the Assessor in 1941 that six 
rooms of a total of 11 in the building were so used as not to be 
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entitled to exemption from taxation. The petition herein was 
filed November 13, 1944. 

6. The renting of the rooms by the rector and the furnishing 
of meals for compensation was not the securing of a rent or 
income, but was more in the nature of a reduction of, or shar¬ 
ing of the cost of living of the rector. 

Conclusions of Law 

1. The renting of the rooms and the furnishing of meals 
hereinabove found, were not a use of all or a part of the build¬ 
ing to secure a rent or income for an activity other than that 
for which exemption was granted to the building by section 
l(o) of the Act of December 24, 1942 (56 Stat. 1089, D. C. 
Code 1940 Supp. Ill, sec. 47-S01-a-o). 

2. The property was wholly exempt from taxation for the 
fiscal year ending June 30, 1945, and the assessment of taxes 

against it for that year was erroneous. 

5 3. The assessment was further erroneous because 
based on a state of facts found by the Assessor to have 

existed on October 24, 1941, and which did not exist during 
1944. 

Decision will be entered, for petitioner. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for the 
District of Columbia 

****** 

6 Received and Filed June 30, 1945 

BOARD OF TAX APPEALS 
FOR THE DISTRICT OF COLUMBIA 
DECISION 

This proceeding came on to be heard upon the petition filed 
herein, and upon consideration thereof and of the evidence 
adduced at the hearing on said petition, it is by the Board this 
30th day of June, 1945, 



10 DISTRICT OF COLUMBIA VS. VESTRY OF ST. JAMES PARISH 

ADJUDGED AND DETERMINED, that a tax for the 
fiscal year ending June 30, 1945, amounting to $84, was errone¬ 
ously assessed with respect to Lot 809, Square 895, and said 
assessment is hereby cancelled. 

Lawrence Koenigsberger, 

Member Sole, 

Board of Tax Appeals for the 

i District of Columbia 

****** 

BOARD OF TAX APPEALS 
FOR THE DISTRICT OF COLUMBIA 

****** 

• * * 

PETITION FOR REVIEW BY THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA OF A DECISION BY THE BOARD OF TAX 
APPEALS FOR THE DISTRICT OF COLUMBIA 

7 Received and Filed July 27, 1945 

The District of Columbia, petitioner, in this cause, by Rich¬ 
mond B. Keech, Corporation Counsel, Vernon E. West, Prin¬ 
cipal Assistant Corporation Counsel, and G. C. Updegraff, 
Assistant Corporation Counsel, hereby files its petition for a 
review by the United States Court of Appeals for the District 
of Columbia of the decision of the Board of Tax Appeals for 
the District of Columbia rendered June 30, 1945, determining 
that real property taxes were erroneously assessed against the 
respondent by the Assessor of the District of Columbia for 
the fiscal year ended June 30, 1945. 

I 

The petitioner, hereinafter referred to as the District, is a 
municipal corporation. 
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II 

NATURE OF THE CONTROVERSY 

(a) The controversy involves the exempt or taxable status 
of a portion of real property of the respondent and the validity 
of the assessment by the assessing authorities of the District of 
a real property tax for the fiscal year ended June 30, 1945. 

(b) The respondent is a religious corporation and the owner 
of real property in the District identified as lot 809 in square 
895, located at 222 8th Street, N. E., on which is a Church 
building and other structures, including a rectory. The rectory 
building during the tax year involved was used and occupied 

in part by the Rector of the Church and his house- 
8 keeper, and in part by certain tenants. Such tenants 
paid compensation for such use and occupancy during 
the tax year involved. The laws in force in the District dur¬ 
ing the tax year involved exempted from taxation pastoral 
residences actually occupied as such by the Rector of any 
Church, provided that such residence was owned by the Church 
or congregation for which the Rector officiated and not more 
than one such residence was so exempted. No contention is 
here made that the Rector living in the rectory did not offici¬ 
ate for the Church of respondent or that respondent owned 
more than one pastoral residence. The aforesaid law, however, 
requires that if any portion of any building entitled to exemp¬ 
tion was used to secure a rent or income for any activity other 
than that for which exemption was granted, such portion shall 
be assessed and taxed. The Board of Tax Appeals, found as 
a fact in this cause that the amounts received by the Rector 
for board and lodging of certain others, who lived in the rec¬ 
tory building, have been less than the cost of operating the 
household and the cost of food consumed therein and deter¬ 
mined as a matter of law that such receipts did not constitute 
a use to secure rent -or income for an activity other than that 
for which exemption was granted to the building. The decision 
of the Board of Tax Appeals therefore propounds the question 
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of whether rent or income received from use of exempt real 
property must result in a profit before such use deprives the 
property of exemption. 

(c) On or about September 15,. 1944, the Assessor of the 
District sent respondent a statement of taxes due on a portion 
of the rectory building in the amount of SS4.00 for the fiscal 
year ended June 30, 1945. Said assessment was based on an 
inspection of the property in 1941 and a determination by the 
assessing authorities of the District that a portion of said 
rectory building was so used as not to be entitled to exemption 
from taxation. On November 13, 1944, the respondent ap¬ 
pealed from the said assessment to the Board of Tax Appeals 
and on June 30. 1945. the Board held that the assessment was 
erroneous and thereupon cancelled said assessment. 

9 HI 

The District, being aggrieved by the findings of fact and 
conclusions of law contained in said findings and conclusions 
of the Board of Tax Appeals, and by its decision entered in 
pursuance thereto, desires to obtain a review thereof by the 
United States Court of Appeals for the District of Columbia. 

Richmond B. Keech, 

Corporation Counsel, D. C. 

Vernon E. West, 

Principal Assistant Corporation 
Counsel, D. C. 

G. C. Updegraff, 

Assistant Corporation Counsel, D. C. 

Counsel for Petitioner, 

District Building. 

DISTRICT OF COLUMBIA, SS: 

G. C. Updegraff, Assistant Corporation Counsel, D. C., being 
duly sworn, says that he is counsel of record in the above 
cause; that as such counsel he is authorized to verify the fore- 
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going petition for review; that he has read the said petition 
and is familiar with the statements contained therein; and 
that the statements made are true to the best of his knowledge, 
information and belief. 

G. C. Updegraff 

Subscribed and sworn to before me this 23rd day of July, 1945. 

Adam A. Giebel,' 
Notary Public, D. C. 

100 Received and Filed July 30, 1945 

BOARD OF TAX APPEALS 
FOR THE DISTRICT OF COLUMBIA 
STATEMENT OF POINTS ON REVIEW 

To: Henry M. Ward, Esquire, 

1862 Mintwood Place, N. W., 

Washington 9, D. C. 

Counsel for Respondent. 

The petitioner, District of Columbia, seeking review 
of the decision of the Board of Tax Appeals for the District 
of Columbia in the above cause, relies upon the following 
points on review: 

(1) The Board of Tax Appeals erred and was clearly 
wrong in finding as a fact that the assessment for 
the fiscal year 1945 was based on a finding by the 
Assessor in 1941 that six rooms of a total of 
eleven in the rectory building involved were so 
used as not to be entitled to exemption from 
taxation. * 

(2) The Board of Tax Appeals erred and was clearly 
wrong in finding as a fact that the renting of 
rooms and furnishing of meals for compensation 
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at the rectory building involved was not the se¬ 
curing of a rent or income. 

(3) The Board of Tax Appeals erred in holding that 
the assessment of taxes against respondent on lot 
809 in square S95 for the fiscal year 1945 was 
erroneous because based on a state of facts found 
by the Assessor to have existed on October, 1941, 
and w’hich did not exist during 1944. 

(4) The Board of Tax Appeals erred in holding that 
the renting of rooms and furnishing of meals 
were not a use of part of the rectory building to 
secure a rent or income for an activity other than 
that for which exemption from taxation was 
granted. 

(5) The Board of Tax Appeals erred in holding that 
said property was wholly exempt from taxation 
for the fiscal' year ended June 30, 1945. 

Richmond B. Keech 
Corporation Counsel, D. C. 

Vernon E. West 
Principal Assistant Corporation 
Counsel, D. C. 

i G. C. Updegraff 

Assistant Corporation Counsel, D. C. 
Counsel for Petitioner, 
j District Building. 

Dated: July 28, 1945 

Service of the foregoing Statement of Points on Review 
acknowledged this 28th day of July, 1945. 

I Henry M. Ward 

Counsel for Respondent 

\ 1862 Mintwood Place, N. W., 

i - Washington 9, D. C. 
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102 Received and Filed July 30, 1945 

# 

BOARD OF TAX APPEALS 
FOR THE DISTRICT OF COLUMBIA 
DESIGNATION OF RECORD 

To the Clerk of The Board of Tax Appeals: 

You are hereby requested to prepare, certify and transmit 
to the Clerk of the United States Court of Appeals for the 
District of Columbia, with reference to petition for review 
heretofore filed by the petitioner, a transcript of the record in 
the above cause, prepared and transmitted as required by law 
and by the rules of said Court, and to include in said tran¬ 
script of record the following documents or certified copies 
thereof, to wit: 

(1) Pleadings before the Board of Tax Appeals. 

(2) Findings of Fact and Conclusions of Law of the 
Board of Tax Appeals. 

(3) Decision of the Board of Tax Appeals. 

(4) Petition for Review, with date of filing. 

(5) Transcript of testimony, together with petitioner’s 
Exhibit .2, petitioner’s Exhibit 4, respondent’s 
Exhibit A, and Board’s Exhibit 1. 

(6) Statement of Points. 

(7) This Designation of Record. 

Richmond B. Keech 
Corporation Counsel, D. C. 

Vernon E. West 
Principal Assistant Corporation 
Counsel, D. C. 

G. C. Ufdegraff 

Assistant Corporation Counsel, D. C. 
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TRANSCRIPT OF TESTIMONY 

11 By the Board: What will you admit, Mr. Updegraff? 

Mr. Updegraff: I will admit paragraph 1 of the peti¬ 
tion, paragraph 2, and I will admit paragraph 3; and admit 
that part of paragraph 4 which alleges that the St. James 
Church, or Rectory, is owned by the petitioner. I will admit, 
also, with respect to paragraph 4 that a part of the rectory is 
exempt, being only in controversy here that part which is 
rented for use to secure income. 

By the Board: Don’t you admit that the church building is 
regularly and primarily used for religious worship? 

Mr. Updegraff: Yes, although I don’t believe it is material 
to the issues in the case. I deny the remainder of the petition. 

By the Board: Any statement you care to make, Mr. Ward? 

Mr. Ward: This case is very similar to the other, with this 
exception, that we are going under the Act of 1942 and not the 
former one. As far as the contention that the former decision 
is res judicata, I have not pressed it. I will rely on the facts 
to be brought out and the statute. 

Reverend Alfred Q. Plank, being first duly sworn on behalf 
of the petitioner herein, deposes and says: 

Direct Examination 

By Mr. Ward: 

****** 

12 Q. Where do you reside? 

A. 222 Eighth Street, Northeast, St. James Rectory. 











Q. And you are the rector of St. James church? 

A. Yes. 

Q. How long have you been rector? 

A. Since April 23, 1935. 

Q. To what branch church does St. James belong? 
A. Episcopal church diocese in Washington. 


Q. Will you state the activities in the church during 1944? 

A. Sunday and weekday. The schedule on Sunday is an 
hour of confessions—applying to 1944, an hour of confessions 
from 6 to 7:30 and there is usually a low mass each Sunday 
at 7:30, and after that, meeting of the church Sunday school 
at 9:30, with instructions. And may I say here, that usually 
occurs in good weather in the church hall, but in the fuel 
rationing period we have them in the rectory. Then a class of 
instructions in the back of the parish hall at 10; 10:45 closing 
services with the children, and 10:45 services of morning 
prayer; 11 o’clock services of high mass and sermon, and at 
times baptism after the high mass. In the afternoon, at 7:30 
in the evening solemn vespers and benediction and sometimes 
a sermon. Then I can go to bed. During the week, 
13 daily mass at 7 o’clock, Thursday evening Holy Hour 
at 8 o’clock and on Saturday afternoon from 7 to 9, 
confessions. That is the weekly schedule.. Of course, there are 
other services of burial, marriage and baptism coming through 
during the week, as well as private instructions some times. 

Q. And the church is open all days from 6 in the morning 
until 6 or 8 at night? 

By the Board: Six or eight, which do you mean? 

A. Sometimes it is closed at 6 and then we have services at 
8 or 9. 

Q. Do you have any special services on feast days? 

A. Oh, yes, indeed. 
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Q. Have you an assistant rector? 
A. No. 


% 

Q. Will you describe the rectory—how .many feet is it from 
the church? 

A. Fifteen feet, I would say, from the church. It is adja¬ 
cent, of course. 

Q. What type building is it? 

A. The same construction as the church,—gray stone build¬ 
ing—approximately square. I don’t know the dimensions. 
The rooms are about 14 to 16 feet square. 


14 It has a basement which is the size of the house. 

It has a first, second and third floors. The third floor is 
in the nature of an attic. There are tw’o blind rooms—no out¬ 
side windows. They are unfurnished—attic rooms. There are 
four furnished rooms on the third floor. The second floor has 
four rooms and there are four in the cellar—not exactly rooms. 
The cellar is all unfurnished. 

Q. There are rooms on the first floor? 

A. My study is one, and there is a living room, adjacent to 
that, a dining room sometimes used as a living room; pantry 
between, and a kitchen. Those are the first floor rooms, not 
counting the pantry in the" hall. 

Q. What about the second? 

A. Exactly the same thing, except there are two bedrooms 
taking place of the pantry. 

Q. Four bedrooms on that floor? 

A. Yes. 

Q. That is, the four rooms are usable as bedrooms? 

A. Yes. 

Q. Are there any bedrooms on the third floor? 

A. Yes. 

Q. You have your meals in the rectory? . . , 

A. Yes, most of them. 
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Q. In the year—all my questions relate to the year 1944. If 
I use the present tense I mean 1944. Who else lived in the 
rectory in the year 1944 besides yourself? 

A. There was a person who worked in the OPA who lived 
there part of the time. My nephew, who is a lieutenant in the 
Navy lived there four or five months. There were four people 
on the second floor and during that time I secured a cook too. 

She lived there. She has a room there, at least. 

15 Q. Was your nephew your guest when there? 

A. Yes, he was. He was my first. 

Q. Have you a housekeeper—a person who acts as your 
housekeeper? 

A. Yes, Miss Rachel Haviland. 

Q. You, yourself, were unmarried throughout 1944? 

A. Yes. 

Q. What does Miss Haviland do with respect to running 
the rectory, or did she, in 1944? 

A. I should consider her in the nature of a house mother, 
perhaps. 

Q. WTiat did she do? 

A. She manages things and runs the housekeeping pretty 
well. She is a very old lady pow. 

Q. What do you have to do with the—what did you have to 
do with the housekeeping in 1944? 

A. Kept the accounts, income and expenditures. I' don’t 
quite know what you want. 

Q. Do you buy the supplies? 

A. Yes, marketing. 

Q. Do you hire the cook when there is a cook? 

A. Yes, and a house boy when I can get one—the cleaning 
boy. 

Q. Does any one else get meals in the—did they in 1944 
besides yourself? 

A. Yes, the Miss Haviland I spoke of. 'The cook has her 
meals too. There is a retired Navy worker, an old lady who 
has her meals there. She is a member of our guilds. All these 
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people are members of our guilds. Even my nephew when he 
was there, was a great help in church work. 

iQ. Who are the other three living on the second floor in 
1944. You described Miss Haviland living there. 

A. A lady who works in the WPA, she Is secretary of one of 
our guilds, and a guest, a friend of Miss Haviland’s who lives 
in another room, who works in the Library of Congress. I 
have described the old lady, retired from the Navy. She lives 
on the second floor. 

16 Q. Were all these four ladies active in church work? 

A. Yes, I should say so. Of course, they work in the 
daytime, but in the evening they take part and help in func¬ 
tions we have like dinners, etc., and the work of the guilds. 

Q. What guilds are there in that church? 

A. St. Mary’s Altar Guild, St. Anne’s Guild, the guild of 
working women; St. Joseph’s Guild, acolytes, Choir Guild, 
St. Francis and St. Agnes’ Guilds, and St. James Guild of men. 

Mr. Updegraff: I fail to see the materiality of that question 
and answer with respect to the guild activities in the church. 

i Mr. W^ard: I cannot bring everything together in one ques¬ 
tion. 

By the Board: The time has been taken up with the ques¬ 
tion and answer so nothing is to be gained now by striking 
them. 

Q. With regard to the individuals, either men or women, 
who are living in the rectory, were living in the rectory in 
1944, what, if anything, do they have to do with any of the 
guilds? 

A. They are all members of the guilds, except the cook. 

! Q. Do they show any activity in the guilds? 

i A. Oh, yes, I told you that. One is secretary of one of the 
guilds and the other is a member of St. Mary’s Guild and vari¬ 
ous duties on committees. 

Q. Would you say, generally, that they were active in 
church work in 1944? 
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A. Yes, decidedly. Of course, I have, as you know, occa¬ 
sional guests. A priest who comes to some special sermon or 
services. That is only a matter of overnight. 

****** 

17 Q. With regard to the vestry of St. James, is it a 
fact that the rector of the church is, from his office, a 

member of the vestry? 

A. Yes . 

Q. What is the arrangement between yourself as rector of 
this church and the vestry with regard to your occupation with 
the rectory, and what was this arrangement in 1944? 

A. I am president of the vestry by virtue of my office as 
rector. The rector has his home, or living quarters, as you 
might call it. It is part of his patronage, would you call it. 

Q. By terms of the employment? 

A. Yes,—might perhaps be called a contract. 

*•••*• 

Q. Is the rectory placed at your entire personal disposition 
by and during the term of your office as rector of the church? 
A. Yes. 

Q. Has the vestry had anything to do with the arrange¬ 
ments made for the occupation of these various rooms in the 
manner you described? 

A. No, that is my prerogative. 

Q. Is that entirely personal to you? 

A. Yes, it is. 

Q. How are the expenses of operating the rectory, made? 

A. Well, there is an income, of course. I prefer to consider 
it in the nature of contribution from those who are with us. 
You can call it rent or board, but is is an income. 

Q. Received? 

A. Yes, received. 

18 Q. How are these receipts, that i§, the amount, for 
each individual who lives in the rectory, determined. 

How much do they pay for occupation of a room, or anything 
else. How is that amount reached? 
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A. I don’t know how to describe it. I don’t charge them, 
except in the nature of—I could tell you much easier if you 
would ask the amounts. (Getting papers.) They were deter¬ 
mined by what they could afford. I believe that describes it 
best. There has been a great deal of free work there. 

Q. You mean the rooms have been occupied without the 
occupant paying for them? 

A. Yes. 

Q. Was that done to any extent in 1944? 

1 A. Yes, considerable. My nephew didn’t pay anything. 

Q. Now is there any fixed amount which is charged for the 
use of similar rooms of the same size, or does it vary -with 
regard to different rooms? 

A. I think it varies a little bit. Miss Haviland does not pay 
anything. The lady who works in the WPB gives'$5 less than 
the rest. Of course, the cook does not pay anything and I don’t 
and Miss Haviland does not—three people pay. 

Q. How much do they pay? 

! A. When a room is furnished it is $35 a month. Two people 
pay that. There is another room vrhich is furnished but that 
person can pay only $30. 

Q. What do they get in the way of services. Do they have 
any room service supplied by Miss Haviland? 

1 A. The boy .comes in and cleans the rooms and it is heated 
and they get linens, I think. I suppose very much like a hotel 
room. I don’t know. 

19 Q. You are not concerned with those details yourself? 

i A. No, only paying the bills. I engage the boy who 

cleans it. 

Q. You said that one of the women living there gets her 
meals there. How much does she pay? 

i A. $40 for her meals—$40 a month. That is, three meals a 
day. 

| Q. What room in the rectory do you occupy yourself—what 
bedroom? 

A. I have a room on the third floor. 
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' Q. Do you share the use of the study with any one else? 

A. No. 

Q. Do you share the use of the living room with any one 
else? 

A. I should say I do. I share all the dining room, living 
room, and even project myself into the kitchen occasionally. 

Q. Also the use of the staircase? 

A. Yes, and the third floor is almost always mine. That is, 
when we don’t have guests. 

Q. Would you call the rooms on the third floor spare rooms, 
so to speak? 

A. Yes, they are quite remote from the other part of the 
house. They are on the top floor. 

Q. After attending the various activities in the church 
property, in your capacity as rector, do you do other work 
with respect to the sick? 

A. Yes. 

Mr. Updegraff: I will concede that, if the Board please. 

By the Board: All right, we don’t have to take the testi¬ 
mony then. 

Q. As a result of these activities have you any spare time? 

A. Very little. 

Q. Do you consider it important to you, personally, to be 
able to get your meals in the rectory, rather than going out for 
every meal? 

A. Yes, decidedly. 


20 Q. What disposition is made of the payments that 
the various members of the rooms make every month— 
they pay monthly, do they not? 

A. Yes,—some of them miss some times. 

Q. Do they pay the money directly to you? 

A. Yes. They did last ye^r. 

Q. So in 1944 you had personal charge of all receipts? 

A. Yes. 

Q. How was the—how \yere the receipts disbursed. Did 
you have charge of the spending of them? 
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A. Yes, I have charge of that. 

21 Q. What did you apply it to? 

A. The running of the house and its upkeep. 

Q. Were any of the receipts applied for the purchase of the 
food? 

A. Yes. 

Q. During the year 1944 you, like other rectors, were paid 
a stipend as rector? 

A. Yes. 

* • * * * * * 

Mr. Updegraff: I fail to see the materiality of this line of 
testimony. 

' Mr. Ward: I have been trying cases for upwards of 50 years 
and I don’t like your interruptions. Let’s have less interrup¬ 
tions. 

Mr. Updegraff: I fail to see the materiality of this line of 
testimony with respect to the question here involved which is 
whether or not a certain portion of the rectory is or is not 
exempt from taxation. The matter of salary has no bearing 
on it. 

By the Board: I want to say* this Mr. Ward, Mr. Updegraff 
has a perfect right to indicate his objection to any testimony. 
However, I overrule the objection. 

****** 

Q. How much was it? 

A. $150 a month as a salary. 

* ' * * * * * 

22 Q. Are you producing now in response to this sub¬ 
poena the books, records and accounts showing the in¬ 
come received since July 1, 1944, for board, lodging, etc? 

A. Yes, sir. That is my cash book. 

Q. Let’s start with the book of the original entry? 

A. You want the totals? 

A. Let’s have what they call the book of original entry—the 
items of receipts and disbursements, year first entered? 

A. 1944? 
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Q. Yes. 

A. The first item in 1944? 

Q. I want to know which is the book of original entry? 

A. These two (indicating two books). 

****** 

Q. What was the first book? 

A. “Expenditures in the Rectory” covering 1944. 

****** 

Q. What other book have you? 

A. This is a book of receipts and expenditures, both for 
1944 and most of the 1945. 


30 Q. The witness has taken nine sheets from Peti¬ 
tioner’s Exhibit “1” which cover the calendar year -1944. 

Is that correct? 

A. I think so. 

Q. Does this cover the calendar year 1944? 

A. Yes. 

Mr. Ward: I offer it in evidence. 

✓ 

Mr. Updegraff: Object on the ground that the expenditures 
have no relation to the question of whether or not rent or 
income was received from the property. 

By the Board: The objection will be overruled. The ex¬ 
hibit will be marked Exhibit “4” and received. 

* * • # * , # 

31 Mr. Ward: I offer in evidence the cash book, previ¬ 
ously marked Exhibit “2”; the pages relating to 1944, 

the calendar year beginning on the third page and running 
down to the middle of said page. 

Mr. Updegraff: No objection. 

By the Board: Exhibit “2” will be received. 

Q. Can you state from examination of these two exhibits, 
Exhibits “4” and “2”, what the gross receipts were in the 
calendar year 1944? . 
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A. May I read the summary? 

Q. To refresh your memory. 

A. The whole of 1944, the receipts were §1,526.90. 

Q. What was included in those receipts by classification— 
anything besides money paid for rooms? 

A. No. Nothing more—no other income than that. 

Q. What were the expenses that were paid during the cal¬ 
endar year 1944?- 
A. $2,337.27. 

Q. Those are the expenses of running the house? 

A. Yes. 

Q. What was the amount of the deficit? 

A. $810.37. 

32 Q. What classes or items have you put in the ex¬ 
penses? 

A. Help, including cook and boy, $300, fuel oil, $196.10, 
table and those things, $1,563.85, are in this book and repairs 
paid for during the year, $277.32. 

Q. Repairs for the rectory building? 

A. Yes. 

Q. They do not include anything outside of the rectory 
building? 

A. No. Painting bill was a large item. There was a new’ 
lavatory and something to the gas stove. 

Q. And there is nothing in this account of these two state¬ 
ments offered in evidence that has to do writh anything other 
than the rectory? 

A. No. 

33 Q. Do these—did these individuals in the calendar 
year 1944 who lived in the rectory enter into the activ¬ 
ities of St. James church? 

A. Yes, decidedly. . . 

Q. In your judgment would it have been feasible for you, 
throughout the calendar year 1944, to carry on the church 





I 
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activities and live in the rectory without some such arrange¬ 
ment as has been described here, being made? 

A. No. 

By the Board: I don’t know what that arrangement is. You 
indicated quite a number of arrangements—arrangements 
with regard to your room service, board, and general accom¬ 
modations. 

Q. Could you live at the rectory with any degree of com¬ 
fort and attend to the church activities unless some such ar¬ 
rangement with regard to receiving some money for the rooms, 
were made? 

A. No. 


36 Q. In the conduct of worship in the church the aco¬ 
lyte members of the choir and all others who assist in 
the service, wear, vestments? 

A. Yes. 

Q. Who takes care of the vestments? 

A. The guilds do that. 

Q. Did any women living in the house in 1944 have to do 
with the care of the vestments? 

A. Yes. 

Q. What has to be done? 

A. They are kept in order before and after the services. 
They are cleaned and repaired and renewed and ornamented— 
embroidered. 

Q. And with regard to the altar, what have you to say 
about it? 

A. That is largely the care of those—those are renewed and 
repaired by the St. Mary’s Altar Guild. 

Q. Do any of these women serve on that guild? 

A. Yes. 

Q. And you change colors at the various church seasons? 

A. Yes. 

Q. Is there a substantial amount of work on that? 
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A. Yes. 

Q. Do any women do any visiting on the sick to help you 
out? 

A. I would say occasionally they do. I do most of it myself. 
Occasionally I ask them to help me. 
i Q. And do they help you when you ask them? 

A. Yes. 

Q. And wdiat have you to say with regard to the use of the 
rectory for meetings of.the various guilds? 

A. We have most of those meetings now in the rectory since 
fuel rationing. 

Q. That was the case during the calendar year 1944? 

A. Yes. In the cold weather they use the parish house. 
37 On occasion we use the rectory. We have the men and 
women come into the living room. 

Q. In the operation of this church and church activities do 
you make any report as a matter of custom to the vestry with 
respect to the use of the rectory? 

A. No. 

Q. Now This deficit you spoke of as being $800 for the cal¬ 
endar year 1944, was that deficit paid by the rectory? 

A. No. 

Q. How was it made? 

i A. I made it myself. There is no one else to do it. 

By the Board: That so-called deficit included fuel wdth 
which you kept warm and food which you ate, did it not? 

A. Yes. 

****** 

39 Q. How is the vestry of St. James, church made up— 
I mean, how many members? 

A. It is composed of 10> with myself. Eight vestrymen and 
two workers. 

Q. And yourself? 

A. Yes, and there are three that are elected off the vestry 
every year on Easter Monday and three elected on. That is 
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the State law of Maryland. I thought it was three, but it 
may be four. 

Q. The vestry—what is the power of the vestry with regard 
to the property of the church? 

A. They are the custodians of it. 


Cross Examination 


By Mr. Updegraff 


43 Q. Father, I show you Petitioner’s Exhibit “2” 
which purports to be income received from certain 
people living at the property here involved for the calendar 
year 1944. and other years. I find here an entry June 7, “Bur- 
dine board for May, $40.” “Bd.” does that stand for board? 

A. Yes. 

Q. Another item, “Burdine room to 7/7/”. 

A. That means room, July 7. 

Q. For the year 1944? 

A. Is that 1944 there? 

Q. Your answer is — 

A. That is the year, I should say. 

Q. —“$35.00”? 

A. Yes. 


Q. There is another item under the year 1944, Father, which 
reads, “8-7, Burdine room to 9-7, $35.” 

A. That is room. 

Q. And another item—“8-7, Burdine board for July, $40.” 

A. Board. 

Q. Now’ I ask you Father, on July 1, 1944, the person named 
Burdine was a resident on the property involved and paying 
rent? 

A. Read the question, please. (Whereupon the last question 
was read). 




30 DISTRICT OF COLUMBIA VS. VESTRY OF ST. JAMES PARISH 

Q. Burdine was a resident of the property involved. 
44 the parsonage, on July 1, 1944, and paying rent? 

Mr. Ward: I object to the use of the word “rent’’. 

By the Board: Answer the question. 

A. It cannot be considered rent. She was paying that. She 
turned in that money. - 

Q. Was she paying— 

A. It is not comparable to rent. It was compensation for 
the accommodation she had, yes. The accommodation she has. 
in other places, would be twice the financial amount indicated 
there. 


Q. On the same Petitioner’s Exhibit “2”, there is an entry 
under the year 1944, “6-17, Boone, ‘R’ to 7/1.” 

A. Yes, that is another occupant in another room. Do you 
wish me to identify— 

Q. And you— 

A. —I think it is “room”. 

Q. It is just “R”. 

A. Yes. 

Q. “July 3, Boone ‘R’ to S/1”. 

A. Yes, that is room. 

Q. Does that pertain to the same person? 

A. Yes. 

i Q. Those two items consisted of wdiat? 

45 A. Room. 

Q. Under the same year 1944, Father, is “6-10, Top¬ 
ping to 7-S. $35.” 

A. That is room. 

Q. That $35 is for what period? 

A. It would be up to that date, 6-S to 7-8,1 should think— 
June 8 to July 8. 
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Q. I believe you testified Father, that your nephew who is 
a lieutenant in the Navy, resided with you for three or four 
months in 1944? 

A. Yes, just four months. 

Q. Did he or did he not contribute in any way to the main¬ 
tenance of your household? 

A. Not in a financial way. He was very generous in helping 
me but not in a financial way. 

****** 

51 Q. Father,' I believe you testified the other day that 
in order to save heat you sometimes held certain serv¬ 
ices in the parsonage? 

By the Board: No, he didn’t say that. He said they con¬ 
ducted certain church activities in the parsonage. 

52 Q. Where were such activities conducted? 

A. It is called the rectory, not parsonage. They were 
conducted largely on the first floor, dining room, living room, 
and my study. Occasionally the second floor rooms for cloak 
room and gathering there. 

Q. Those activities were conducted in that part of the rec¬ 
tory which was not occupied by these various people named, 
Burdine, Topping and Boone? 

A. No, that is not correct. I just told you the rooms on the 
second floor occupied by them were used in conjunction with 
a good many of our activities for such things as cloak room 
and retiring room; one thing or another like that. 

Q. How often did that occur? 

A. We have had in the rectory during the cold weather 
practically all our activities in the rectory in cold weather, 
parish functions like meetings of the guilds, about two a week, 
vestry meetings are held there always, once a month. Often 
the gatherings like teas. Does that answer your question? 

Q. Yes. 

A. We have had choir rehearsals too. That is quite an item. 

Q. None of these rooms were used for the activities them- 




32 DISTRICT OF COLUMBIA VS. VESTRY OF ST. JAMES PARISH 


selves. That is, they were used merely for cloak rooms and a 
retiring room occasionally? 

A. Yes. 

****** 

64 Mr. Updegraff: If the Board please, in response to 
request, we have here produced Mr. Johnson of the 
Assessor's office, who is one of the two investigators who in¬ 
spected the building here involved. I understand Mr. Gaines, 
the other inspector, has passed on. Mr. Johnson is here avail¬ 
able to Mr. Ward. 

Mr. Ward: He is not my witness. 

By the Board: Yes, because the burden of proof is on you 
so it is up to you to show how the assessment was arrived at. 
Actually, you should have put that on in your case in chief, 
but the point is not important. It does not make any differ¬ 
ence who examines him. 

LIVINGSTON S. JOHNSON, 

being first duly sworn on behalf of the respondent herein, 
deposes and says: 

Direct Examination 

1 

By Mr. Updegraff: 


Q. You are employed by the District? 

A. Yes, assistant assessor. 

Q. The property here involved is Lot 809, Square 895, 
owned by the Vestry of St. James Parish and located at 222 
Sth Street, Northeast. I hand you what purports to be a 
memorandum from the Assessor to me, dated March 7, 1945, 
and ask you if that is, in substance, a report submitted by you 
in 1941? . 
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65 A. We went over the property and measured up ap¬ 
proximately, the size of the house and the land we 
thought was necessary for its use, placed a value on it and 
used the formula that we have stated, to reach a value for the 
portion that is to be exempt and the part that was to be taxed. 
After we did that we came back to the office and in order to 
have this information we made this notation and both signed it. 

Mr. Updegraff: May I see this? (Examining letter). 

By the Board: Any objection? 

Mr. Ward: (Examining paper). 

By the Board: Are you offering it in evidence? 

Mr. Updegraff: It is not my place to offer it in evidence. 
I am making it available to Mr. Ward to put it in. 

By the Board: Let me see it (examining paper). Mr. Ward, 
I had Mr .Updegraff examine this witness simply because I 
thought that he, being more familiar with the procedure in 
the Assessor’s office and probably having talked with the wit¬ 
ness, might be able to do it more effectively. I still think he 
is your witness. If you want this in evidence you can offer it. 

Mr. Ward: I will not offer it—it is immaterial. 


Cross Examination 


By Mr. Ward: 

Q. How did you reach the theory stated here that the 
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66 Mr. Updegraff: If there is any question in Mr. Ward’s 
mind as to value, then I submit that is not before the 

Board—only the question of exemption is before the Board. 
By the Board: No, I don’t think any one contends 

67 the value is involved here. The question of how 
this property is being taxed is important. I am 

considering any question of value. I am trying to find out 
what they said was subject to tax under the statute. 


A m'-i- -i. JLJMm ^ :'L ! ■■ I -i 
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‘“$4,800 is about 50% of the combined value of the building 
and land used by the Rectory”? 


A. Well, we took, as we have stated in here—we measured 
the land approximately, land that is covered by the building, 
plus the walkway around the building at 2,220 square feet 
and we used the rate of 85c per square foot, which made 
$1,887, plus the improvements valued at $7,500 and then took 
50%, or one-half of that value and as we stated in this memo, 
we placed that on the building only. 

Q. How did you reach the 50% ? 

A. It was done by the two members.. We agreed that there 
was about 50% of the property used for rental purposes. 

Q. How did you reach that conclusion? 
i A. From the size of the house and number of rooms used 
and from information given on the premises. 

Q. How many rooms were used at that time? 

A. I think it was six'at that time. 

Q. Used by six others than the rector himself? 

A. Yes. 




72 By the Board: * * * I still have no evidence in 
answer to the question which I said was unanswered, 
and it is—“What is the basis of the assessment for the fiscal 
year ended June 30, 1945.” All I have before me is that in 
1941 a certain report was made. There is still nothing before 
me from which I can make any deduction of the basis of the 
assessment here being contested. 

Mr. Updegraff: I will admit that the basis of the assessment 
for the fiscal year 1945, is that contained in the Board’s Ex¬ 
hibit “1”. 
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PETITIONER’S EXHIBIT No. 2 
Receipts 

1943 

Kinney check - 

5/25 Mr. Smith Rent to 6/S- 

“ “ Board “ __ 

6/3 Mrs. Boone R & B 2 wks.- 

6/15 “ “ R. & B. to 6/30 - 

Mr. Smith R. to 6/22- 

6/25 “ “ R. to 7/10___ 

“ “ B. to 7/10 _ 

7/1 Mrs. Stanton R. for July ’43- 

7/2 Mrs. Boone R. for July- 

7/18 Mrs. Smith R. to 7/25_ 

“ “ B to 7/25 __ 

7/28 “ “ R. to _ 

“ “ B to 7/25_ 

8/2 Mrs. Boone R. & B. to Aug. 15- 


315.50 


1943 

8/17 Boone B. to 9/2 Inc. 13.00, missing meals 

“ R to 8/31 Inc. 12.50_ 

8/19 Smith R. & B. to 8/25- 

9/11 Smith R. & B. to 9/10 incl.- 

9/17 Boone Sept. R.- 

9/28 Smith R. & B. to 9/25 incl._ 

9/19-10/1 @ 35c 

10/1 Peter B. & R. to date @ SI room- 

10/3 Boone Oct. R.- 

10/3 Stanton R. Oct. __ 

10/15 Smith R. & B. to 10/10 incl._ 

10/30 Smith R. & B. to 10/25 incl._ 


26655 

31550 


1943 

11/1 Stanton R. Nov.- 

Peter R. for Oct._ 

Boone R. Nov._ 

11/7 Peter R. to 11/7 incl. __ 

11/15 Smith R. & B._ 

11/27 “ R. & B. to Nov. 

12/2 Boone R. Dec._ 

12/4 Stanton R. Dec._ 

1944 

1/3 Boone R. Jan.- 

1/18 Boone 14 dinners @ 75c 
2/3 “ R. Feb._ 
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1944 

2/11 

a 

3/2 

3/7 

<* 

3/10 

4/3 

4/12 

4/12 

5/2 

5/7 


Smith by ck. No. 77 R. & B. in full to 1/8/44 — 59.26 
Topping R. to 3/S a.m. came 2/S/44 u.m.- 35 00 

Boone R. Mch. -55^ 

Burdine R. from 2/7—4/7 noon came 2/7/44 noon /0.00 

“ B. for Feb-40.00 

Topping R. to 4/S --3o-00 

Boone R. Apr.-30.00 

Topping R. Apr. to 5/S- 3o-00 

Burdine Rm. to 5/7 -35-00 

“ Bd. for Mch._40.00 

Boone R. May-30-(X) 

Burdine Rm. to 6/7-35.00 

474.26 

S77.S5 


1252.11 


1944 

5/7 

5/15 

6/3 

6/7 

U 

6/10 

6/17 

7/3 

7/20 

S/3 

S/4 


Burdine Bd. for April -40.00 

Topping R. to 6/S -35.00 

Boone R. to 6/15 -15.00 

Burdine Rm. to 7/7-35.00 

“ Bd. for May_ 40.00 

Topping R. to 7/8-35.00 

Boone R. to 7/1_15.00 

Boone R. to S/1 -30.00 

Topping R. to date .. ---1S.00 

Topping R. to 9/S & Toll Calls 17.00, 35.75, 2 chs. 52.75 

Tele, call acc/ “ -- -45 

Boone R. to 9/1 - 30.00. 


346.20 

1252.11 

159S.31 


i i 


1944 

S/7 Burdine Rm. to 9/7-35.00 

Bd. for July_40.00 

9/1 Boone Rm. to 10/1 -30.00 

9/7 Burdine Rm. to 10/7-35.00 

“ Bd. for August --40.00 

9/23 Topping Rm. to 10/8-35.00 

10/4 “ Telephone toll _.*.- .94 

10/1 Mrs. Boone Rm. to 11/1-30.00 

10/7 Burdine Rm. to 11/7 -35.00 

“ “ Bd. for Sept._40.00 

10/9 Topping Rm. to 11/S -35.00 

11/1 Boone Rm. to 12/1 -30.00 


3S5.94 

159S.31 


19S4.25 
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1944 

11/7 Burdinc Rm. to 12/7- 35.00 

“ “ Bd. for Oct_40.00 

11/22 Topping Rm. to 12/8 _35.00 

12/7 Burdine Rm. to 1/7_35.00 

“ “ Bd. for Nov_40.00 

12/1 Boone Rm. to 1/1/45 - 30.00 

12/20 Topping Rm. to 1/8/45 - 35.00 

$250.00 

1945 

1/2 Mrs. Burdine Rm. to 2/7 -35.00 

“ 44 Bd. for Dec_40.00 

“ Mrs. Boone Rm. to 2/1/45_30.00 


355.00 

1981.25 


233625 


78 

1945 

1/15 Topping Rm. to 2/8/45 - 35.00 

“ Telephone_ .17 

2/3 “ « _ _ _ _ _ 73 

“ Burdine Rm. to 3/7_35.00 

“ Bd. for Jan. Burdine _40.00 

2/6 Boone Rm. to 3/1_30.00 

2/20 Topping Rm. to 3/8 _35.00 


99 BOARD’S EXHIBIT No. 1 

V 

Office of the Assessor, D. C. 


March 7, 1945. 


To: Mr. Updegraff, 

Assistant Corporation Counsel, D. C. 

Re: Taxable portion of the Rectory owned by the 
Vestry of St. James Parish, Case No. 2068 
(Old case No. 334), Board of Tax Appeals 
Docket No. 836. 

The records of this office show that the assessment against 
that portion of the Rectory of the Vestry of St. James Parish 
on Lot 809 in Square 895, which was used to secure a rent or 
income, was made on the basis of the following memorandum 
dated October 27, 1941 of the Board of Assistant Assessors: 


___ 
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“Inspected October 24, 1941, by Assistant Assessors 
Gaines and Johnson and the taxable part fixed at $4,800 
on building only. The Rectory covers about 2,220 square 
feet including the walkway around the house. The land in 
the rear of the house is used as a flower garden by the 
Church. 

The $4,800 is about 50% of the combined value of the 
building and land used by the Rectory. In order not to 
involve the land, the entire taxable value has been placed 
on the building. 


E. A. Dent, 
Assessor, D.C 
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Vestry of St. James Parish, Respondent 


REPLY BRIEF FOR PETITIONER 


In respondent's counter-statement of the case certain evi¬ 
dence is narrated which, it is alleged, controls this case. We 
strongly disagree with such contention and submit below our 
comments as to each paragraph of the counter-statement: 

(a) In paragraph 1 it is stated in effect that use of part of 
the rectory building by roomers and boarders was personal to 
the rector, “part of his ‘patronage’ and the receipts enabled 
him to live and have his meals there,” and that the respondent 
had nothing to do with such arrangements. The rector was 
President of the Vestry (App. 21). Although the Vestry, as a 
body, may not have had anything to do with the individual 






2 


arrangements with the boarders and roomers, such arrange¬ 
ments were obviously made with the knowledge and consent 
of the respondent. Use of part of the rectory building by 
roomers and boarders as described in our statement of the 
case has been known to' respondent for several years as is 
readily apparent from prior litigation involving the same prop¬ 
erty used for the same purposes. See Vestry of St. James 
Parish v. District of Columbia, Dkt. No. 773, D. C., B. T. A., 
72 W. L. R. 993. And it is pointed out in respondent’s 
brief (p. 8) that some of the receipts from roomers and 
boarders for the period involved were properly chargeable 
against the respondent as maintenance costs to the building 
and that the remainder was applied to expenses of the house¬ 
hold. which reduced the rector’s out of pocket living expenses 
to $533.05 for the year “(less than a dollar and a half a day)”. 
At the rate of $75 per month, one of the lodgers paid $2.05 a 
day, without the additional privileges enjoyed by the rector. 
It is therefore apparent without further discussion that both 
the respondent and the rector benefited financially to material 
extent as the result of the aforesaid arrangements. We have 
never understood that such arrangements relieve the public of 
any of its burdens or warrant tax exemption. Further com¬ 
ment on this point is made in the last paragraph of Section 
II, infra. 

(b) In paragraph 3 it is stated that the amounts paid by 
said roomers and boarders were determined by what they could 
afford and that elsewhere the accommodations furnished would 
have cost twice as much. These statements are based entirely 
upon the testimony of Father Plank, the rector, and, at most, 
constitute only his unsupported opinion. It is clear from peti¬ 
tioner’s exhibit No. 2 (App. 35) that fixed rat^s were charged 
for rooms and board. Whether the lodgers were financially 
able to pay more or less is not disclosed by the evidence and is 
purely conjecture. Likewise, the statement of Father Plank 
that the accommodations would be twice the financial amount 
in other places (App. 30) is unsupported by competent evi¬ 
dence. 

/. < * r • 




(c) Paragraphs 2, 4, 5 and 6 of respondent’s counter-state¬ 
ment of the case pertain to evidence of the activities of the 
church. At the hearing of this case before the Board of Tax 
Appeals objection was made to the introduction of evidence as 
to church activities as being immaterial (App. 20). The Board, 
although no ruling was made on such objection, apparently 
concurred in our view since the findings of fact and conclusions 
of law in no wise refer to the incidental church activities in 
the rectory building or the church activities of the roomers 
and boarders. Nevertheless, it appears that respondent is of 
the opinion that all of the rectory building is exempt as a 
building reasonably necessary and usual in the performance of 
the activities of the church under Section l(m) of the statute 
involved. 1 We pointed out in our brief (p. 16) that general 
exemptions from taxation of buildings used for religious pur¬ 
poses do not apply to parsonages and rectories, even though 
such residences are incidentally used for religious activities, 
and cited authorities therefor. No authorities are cited in re¬ 
spondent’s brief to the contrary. 

The foregoing covers much of the argument in respondent’s 
brief. However, it is necessary to submit our further comment- 
on said argument: 


We did not cite the cases of Salvation Army v. District of 
Columbia, 72 W. L. R. 1180 and Howard University v. District 
of Columbia, 73 W. L. R. 713, in our brief as cases involving 
facts similar to those in the present case. Those cases were 
cited solely in support of the legal principle that it is the use 
made of property rather than the disposition of the income 
therefrom which determines whether the property itself is 
exempt in cases such as this, and to show that such rule of 
law has been applied in the District of Columbia by the Board 
of Tax Appeals in cases involving the statute here involved. 2 

1 Respondent’s brief, p 4. 

2 Act of December 24, 1942 (App. 1). 




In respondent’s brief the wealth of authority we cited on this 
important point was not commented upon or distinguished, 
with exception of Gibbons v. District of Columbia, 116 U. S. 
404. The comments in respondent’s brief as to the Gibbons 
case (p. 10) do not in any way detract from its dignity and 
authority. We said that the legal principle now being dis¬ 
cussed “has been ap\J^ied in the District of Columbia by judi¬ 
cial inference” in the Gibbons case (our brief, p. 17). That, we 
submit, was a modest statement and t from the application of 
the law to the facts in that case, we would have been justified 
in citing it as unqualified authority for such principle of law. 

The only cases cited in respondent’s brief in opposition to 
our view of the law are Trinidad v. Sagrada Orden, 263 U. S. 
578; Koon Kreek Club v. Thomas, 10S F. 2d 616 (C. C. A. 5, 
1939); Santee Club v. White, 87 F. 2d 5 (C. C. A. 1, 1936), 
Roche's Beach v. Commissioner, 96 F. 2d 776 (C. C. A. 2, 
1938), and District of Columbia v. Mount Vernon Seminary, 
60 App. D. C. 251,100 F. 2d 116. All of those cases, except the 
Mount Vernon Seminary case, involved income taxes and are 
authority for the rule that, in income tax cases, the destination 
or use of the income of an organization determines whether 
such income is exempt under the provisions of the applicable 
statute. W’e were careful to point out the distinction between 
taxes on use of the physical property and taxes on the income , 
therefrom in our brief (pp. 17,18) and submit that none of the 
income tax cases cited by respondent are applicable to the 
issues here involved. The Mount Vernon Seminary case in¬ 
volved real and personal property taxes assessed against an 
educational institution. In that case we conceded that all the 
property of the Seminary, both real and personal, was used for 
educational purposes; that the Seminary was an educational 
institution, and that the real and personal property of each 
educational institution was exempt from taxation under the 
law of the District of Columbia, provided such property was 
not used for private gain and that the institution itself was not 
conducted for private gain. As a result, this Court said (p. 
117):. 








o 



“In view of appellant’s concession, and the position 
which it has thus taken, it is not necessary for us to • 
decide, and we therefore do not decide, what may be 
the scope of each of the two sections of the statute in¬ 
volved or what manner of property may be contem¬ 
plated by the terms of each of them. 

♦ ♦ * * 

“Because none of its income can inure to the bene¬ 
fit of any private shareholder or individual, appellee 
has been granted exemption from Federal income 
taxes. For the same reason, we conclude that neither 
is appellee a corporation conducted for private gain 
nor is its property used for private gain, within the 
meaning of Sections 713 and 755, Title 20, D. C. Code, 
1929. Hence, it is not subject to the payment of taxes 
on its real and personal property.” 

In addition to the Trinidad case, this Court cited Appeal oj 
Waynesboro Manufacturer's Assn., 1 B. T. A. 911, which also 
involved income taxes and followed the Trinidad case, and 
Board of Assistant Assessors v. Garland School of Home Mak¬ 
ing, 296 Mass. 378, 6 N. E. 2d 374. Although the' Garland 
School case involved real estate taxes, the applicable statute 
exempted real estate owned and occupied by institutions such 
as the appellee, but provided that if any of the income or 
profits of the business of the institution were divided among 
the stockholders or members, or used for other than exempt 
purposes, its property was not exempt. The parties agreed 
that the buildings involved were used by the taxpayer and 
were not rented to outside interests for any purpose and that 
none of the income or profits was distributed or used for other 
than exempt purposes named in the statute. Thus, one of the 
principal points in that case turned upon use of the income 
from real property. 

In light of our concessions in the Mount Vernon Seminary 
case and the broad language contained in the applicable stat¬ 
utes, we can understand this Court’s application of the doc¬ 
trine laid down in the income tax cases as above stated. But 
we are here dealing with a different statute, different facts 







and a rectory building instead of property of an educational 
institution. The doctrine in the Mount Vernon Seminary case 
was not applicable to rectory buildings even under the former 
real property tax exemption law 3 and is no longer applicable 
to the exemption of educational institutions. 4 

The evidence, the findings of the Board of Tax Appeals and 
the admissions in respondent’s brief clearly establish that the 
income from roomers and boarders living in the rectory build¬ 
ing was applied to reduce the living expenses of the rector, 
with knowledge and sanction of the respondent. Even under 
the doctrine announced in the Mount Vernon Seminary case, 
if it were applicable, that part of the rectory building used 
to produce such income would be taxable for the reason that 
said income is not used for exempt purposes but for private 
gain. 


The cases of Philadelphia v. Women’s Christian Ass’n., 125 
Pa. 572, 17 At. 475, and Episcopal Academy v. Philadelphia , 
150 Pa. 565, 25 At. 55, relied upon by the respondent in sup¬ 
port of its case, are not comparable as to facts and are of no 
aid to it. In the Women’s Christian Ass’n. case, a charitable 
boarding house was involved. One week’s board and washing 
of clothing were furnished to a large number of deserving girls 
and free meals were furnished to any deserving girl or woman 
who wras unable to pay. The average wrages received by such 
boarders wore $4.50 per week and the average payment per 
person by those able to pay amounted to $3.17 per week. 
Yearly deficiencies in the operation of the institution were 
made up by private subscriptions and donations from the pub¬ 
lic. In commenting on the charges made, the Court said (p. 
477): 


3 Section 8 of the Act of March 3,.1877, 19 Stat. 399, c. 117, as amended (D. C. 
Code 1940 ed., Section 47-801). 

* Section 713, Title 20, D. C. Code 1929, exempting property used for educa¬ 
tional purposes not used for private gain, which was applicable in the Mount 
Vernon Seminary case, was repealed by Section 7 (f) of the Act of December 
24,1942, C. 826, 56 Stat. 1089 (D. C. Code 1940 ed., Supp. IV, Section 47-802). 
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“The charge for meals and lodging is not more than 
one-half of what would be charged for similar, accom¬ 
modations elsewhere. It may therefore be said to be 
maintained by charity; it could never have been or¬ 
ganized except by charity; it could not be continued 
for a year without charity.” 

In the Episcopal Academy case, a denominational school 
was involved which was founded and endowed by public and 
private charity. There were no stockholders or other persons 
who had a pecuniary interest in the property involved or any 
right to participate in its earnings. The school was main¬ 
tained almost wholly by tuition fees charged to pupils, some 
of whom were admitted at half the usual charge and some 
free. The Court said (p. 57): 


“When a charity embarks in business for profit, it is 
liable to taxation like any other business establish¬ 
ment; but so long as the trustees of the school man¬ 
age it as a charity, giving the benefit of what might 
otherwise be profit to the reduction of tuition fees, 
or the increase of the number of free scholars, in fur¬ 
therance of the ‘education of youth/ the purpose of 
their trust, their school house is entitled to exemp¬ 
tion. It represents the gift of private persons and of 
the state. It is, as we said in Northampton Co. v. 
Lafayette College, the educational plant; and so long 
as it is used to provide education at the mere cost of 
teaching alone, and is open to the public, it does not 
lose its character as a charity.” 

Both the Women's Christian Ass’n. and the Episcopal Acad¬ 
emy cases were commented upon and discussed by the Supreme 
Court of Pennsylvania in Young Men's Christian Ass'n. of 
Germantown v. City of Philadelphia, 323 Pa. 401, 187 At. 204, 
cited in our brief, where the Court said (p. 208): 


“The decisions in those two cases”—(referring to 
the Episcopal Academy case and another case)—“and 
in the case of Philadelphia v. Women's Christian As¬ 
sociation, 125 Pa. 572. 17 A. 475, were the subject of 





some animadversion by this court in the case of White 
v. Smith (-supra), where Mr. Justice Dean, speaking 
1 of these oases, said: ‘They go in the direction of 
1 exemption to the uttermost limit of such construction. 

In the Women's Christian Ass’n Case * * * About 
one-seventh of the gross expenses were charitable 
contributions, and six-sevenths were paid by those 
who had meals, board, or lodging. * * * It was held 
to be a. purely public charity, and exempt, mainly on 
the ground that it was free from any taint of corpo¬ 
rate or private gain. I doubt if the decision can be 
sustained on this ground alone; but the facts that 
board and lodging were furnished by the corporation 
at less than actual cost to a worthy class, and to some 
of them free, and that the deficiency was made up by 
1 voluntary contributions, would perhaps warrant the 
conclusion that the asociation was purely a char¬ 
ity. * * V ” 

We are unable to understand respondent’s argument that 
the rental of rooms for $30 and $35 a month, and the furnish¬ 
ing of board and lodging for $75 a month, is less than half the 
market value of such accommodations and services,,and sin¬ 
cerely doubt that the two government employees and the one 
retired government employee who room and board at the rec¬ 
tory involved consider themselves legitimate subjects of pub¬ 
lic charity or that they would welcome being termed such 
subjects. 


IV . 

Respondent argues that it did not go through the Board of 
Equalization and Review for the reason that the power of 
such Board is limited to equalizing assessments on real prop¬ 
erty liable to taxation. Said Board has authority to raise or 
reduce the valuation of real property (App. 3, 4). We do not 
agree with respondent that if it had questioned the valuation 
of the assessment before the Board of Equalization and Re¬ 
view it would have thereby conceded that the rectory building 
involved was not entitled to exemption. They are entirely two 


different questions, both of which may be appealed to the 
Board of Tax Appeals. In the case of valuation, the law is 
clear that the administrative remedy must be followed; and 
in the case of exemption, such question may be presented di¬ 
rectly to the Board of Tax Appeals. It is stated on page 12 of 
respondent’s brief that in an earlier appeal by respondent, in 
which the District moved to dismiss for lack of jurisdiction be¬ 
cause the respondent had not gone first to the Board of Equal¬ 
ization and Review, the Board of Tax Appeals held that a 
direct appeal from assessment is expressly authorized. Denial 
of the District’s motion to dismiss in that case in no wise in¬ 
volved such question. In the Board’s opinion overruling the 
District’s motion to dismiss, it is stated (72 W. L. R. 993): 

“Had it not been for the 1942 Act, the Board would 
have been without jurisdiction to entertain this ap¬ 
peal, because (1) the appeal had not been taken with¬ 
in ninety days after notices of the assessments, and 
(2) the tax had not been paid as required by the pre- * 
viously existing statute.” 

V 

On page 11 of respondent’s brief some concern is expressed 
as to the ability of the District to collect the tax in the event 
the property involved is held taxable as to a portion thereof. 
We are in no wise apprehensive as to our ability to collect the 
tax. A similar question was raised in the case of Pittsburgh & 
L. E. R. Co. v. Allegheny County, 283 Pa. 220, 128 At. 840, as 
to which the Court said (p. 842): 

“Some point seems to be made by appellant of the 
proposition that a fractional part of the building can¬ 
not be taxed because, if the tax is not paid, it cannot 
be collected without proceedings on the lien and to a 
sale which would disrupt from the railroad that por¬ 
tion of the property used for tracks and freight sta¬ 
tion purposes, unquestionably exempt from taxation, 
that to sell the building in a tax collection proceed- 
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